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A ‘hard lockdown’ on the timespan of 
‘supervening impossibility of performance.’ 

Since the start of the COVID-19 pandemic in South Africa, the 
concepts of vis major, force majeure, supervening impossibility 
of performance and rent remission have (and continue to) come 
under the spotlight on various platforms.
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A ‘hard lockdown’ on the timespan 
of ‘supervening impossibility 
of performance.’

Since the start of the COVID-19 
pandemic in South Africa, the concepts 
of vis major, force majeure, supervening 
impossibility of performance and rent 
remission have (and continue to) come 
under the spotlight on various platforms. 

On 25 August 2021, the Gauteng 

Local Division of the High Court 

delivered a judgment in the 

matter of Freestone Property 

Investments Proprietary Limited 

v Remake Consultants CC and 

Another (2020/29927) [2021] 

ZAGPJHC 150, which shone a judicial 

spotlight on these concepts and the 

application thereof on commercial 

lease agreements.

Freestone Property Investments 

Proprietary Limited (lessor) and Remake 

Consultants CC (lessee) concluded two 

lease agreements for commercial premises 

in a shopping centre.

In November 2020, the lessor 

terminated both lease agreements due 

to non-payment of the monthly rental 

and other charges from March 2020 

to October 2020, and subsequently 

approached the court for a summary 

judgment for the lessee’s ejectment from 

the commercial premises and payment of 

the arrear rental and other charges.

The lessee’s focal defence was founded on 

the doctrine of supervening impossibility 

of performance, claiming that, as a result 

of the lockdown measures implemented 

between March 2020 and June 2020, both 

the lessor’s and the lessee’s respective 

obligations under the lease agreements 

were suspended as the lessor was unable 

to tender lawful occupation of the leased 

premises to the lessee and the lessee 

was unable to lawfully occupy the leased 

premises. To this end, the lessee claimed 

that the lessor was not entitled to the 

monthly rentals for that period and was 

therefore not entitled to terminate the 

lease agreement due to the non-payment 

of the monthly rentals and other charges.
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A ‘hard lockdown’ on the timespan 
of ‘supervening impossibility 
of performance.’ 
...continued

Determining supervening impossibility 
of performance

The court was primarily tasked with 

determining whether the doctrine of 

supervening impossibility of performance 

applied to this matter, and in doing so, 

highlighted several issues. 

In March 2020, a “hard lockdown” 

was implemented during which all 

businesses (save for those involved in 

the manufacturing, supply or provision 

of an essential good or service) had to 

cease operations and every person was 

to be confined to his or her place of 

residence (save for those performing an 

essential service). The “hard lockdown” 

ended on 30 April 2020. However, the 

lessee only recommenced trading from 

the commercial premises in June or 

August 2020 and did not pay any monthly 

rental from March 2020 to October 2020. 

The court highlighted that although the 

doctrine of supervening impossibility 

of performance may find application 

during the period of the “hard lockdown”, 

it cannot serve as a defence for the 

period thereafter. The fact that the lessee 

chose to not reopen for business after 

it was legally permitted to do so did 

not constitute a defence. Even though 

there may have been a dramatic decline 

in foot traffic through the shopping 

centre, or trading may have become 

economically onerous, it is trite law 

that these factors do not constitute 

a force majeure event and cannot be 

relied on when applying the doctrine of 

supervening impossibility of performance.

The court further highlighted that 

even though the COVID-19 pandemic 

constitutes an extraordinary event that 

necessitates a more nuanced approach to 

matters, the application of the doctrine of 

supervening impossibility of performance 

must still be strictly applied to only that 

period of time when the performance of 

the respective parties’ obligations under 

the lease agreements were impossible. 

It therefore stands to reason that although 

the lessee had an arguable defence in 

respect of at least a portion of the arrear 

rentals, this defence did not extend 

beyond the point that the lessee became 

entitled to recommence trading.

The court accordingly found that the lease 

agreements were lawfully terminated by 

the lessor and granted summary judgment 

for the ejectment of the lessee from the 

leased premises, within one week of the 

court’s order.

As the lessor did not provide sufficient 

detail pertaining to the amount of rental 

and other charges due during only the 

“hard lockdown”, the court was unable 

to sever such amount from the arrears 

claimed, and accordingly granted the 

lessee leave to defend the lessor’s claim 

for the payment of the arrears and 

related interest.

Joloudi Badenhorst and 
Muneerah Hercules. 

The application of the 
doctrine of supervening 
impossibility of 
performance must 
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