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The relevance of a company's
memorandum of incorporation for a
real estate transaction

In terms of the Companies Act 71 of 2008, as amended

(Act), the memorandum of incorporation (MOI) of a

company means the document that sets out rights,

duties and responsibilities of shareholders, directors T 2 =
and others within and in relation to a company and all 3 ¥ J ﬂ I

companies are therefore required to have a MOI. A
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In terms of the Act,
there are various
alterable and unalterable
provisions which must
be contained in an MOI.
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The relevance of a company’s
memorandum of incorporation for
a real estate transaction

In terms of the Companies Act 71

of 2008, as amended (Act), the
memorandum of incorporation

(MOI) of a company means the
document that sets out rights, duties
and responsibilities of shareholders,
directors and others within and in
relation to a company and all companies
are therefore required to have a MOI.

Section 66(1) of the Act states that the
business and affairs of a company must be
managed by or under the direction of its
board, which has the authority to exercise
all the powers and perform any of the
functions of the company, except to the
extent that the Act or the company’s MOI
provides otherwise.

In terms of the Act, there are various
alterable and unalterable provisions

which must be contained in an MOl and
an alterable provision is defined as a
provision of the Act in which it is expressly
contemplated that its effect on a particular
company can be negated, restricted,
limited, qualified, extended, or otherwise
altered in substance or effect by that
company’s MOL.

Private companies may therefore be
registered with a standard or a customised
MOI and a customised MOI could contain
provisions which limit the powers of the
company and its board of directors.

Why is the company’s MOl important
for real estate transactions?

When dealing with a real estate
transaction, the conveyancing attorney
would generally check the following
provisions contained in the MOI:

e Whether the purposes and powers

of the company are subject to any
restriction, limitation or qualification.

e Therequirements relating to
shareholders’ and directors’ meetings
and the passing of resolutions.

e Whether the MOI contains customised
provisions requiring a special
shareholders’ resolution for any
additional matters which are not
specified in section 65(11) of the Act.

Whether the MOI contains customised
provisions limiting or restricting the
authority of the company’s board of
directors to manage and direct the
business and affairs of the company.
For example, when dealing with a
mortgage finance transaction there
could be customised provisions in

the MOl requiring shareholders’
approval by way of an ordinary or
special shareholders’ resolution for the
borrowing by the company in excess of
a certain amount or the encumbrance
of the assets of the company as
security for a loan.

e Whether the MOI contains customised
provisions amending the percentage
of the voting rights required for an
ordinary shareholders’ resolution and
special shareholders’ resolution for
certain transactions.

Implications of non-compliance with
MOI provisions

Section 77 of the Act deals with the
liability of a director of a company and
includes that a director can be held liable
for any loss, damages or costs sustained
by the company as a direct or indirect
consequence of the director having acted
in the name of the company, signed
anything on behalf of the company,

or purported to bind the company or
authorised the taking of any action by or
on behalf of the company despite knowing
that he or she lacked the authority

to do so.
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Section 20(6) provides
that each shareholder of
a company has a claim
for damages against any
person who intentionally,
fraudulently or due to
gross negligence causes
the company to do
anything inconsistent with
the Act or a limitation
imposed in terms of the
company’s MOI.

The relevance of a company’s
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a real estate transaction..continued

Section 20(6) provides that each
shareholder of a company has a claim
for damages against any person who
intentionally, fraudulently or due to
gross negligence causes the company
to do anything inconsistent with the Act
or a limitation imposed in terms of the
company's MOI.

Section 20(7) provides that a person
dealing with a company in good faith,
other than a director, prescribed officer
or shareholder of the company, is entitled
to presume that the company, in making
any decision when exercising its powers,
has complied with all of the formal and
procedural requirements in terms of the
Act, its MOI and any rules of the company
unless, in the circumstances, the person
knew or reasonably ought to have known
of any failure by the company to comply
with any requirement. Any person who
knew or should have reasonably known
that the board did not in fact have proper
authority to authorise a transaction or act
on behalf of a company in a particular
transaction might be unsuccessful

in enforcing the transaction against

the company.

Conclusion

Non-compliance with the provisions of a
company's MOI could pose a risk to the
valid conclusion of a transaction or result
in a property transaction being delayed

if the non-compliance is discovered by
the relevant conveyancer when dealing
with the conveyancing aspects of the
transaction in due course. There is

also the possibility of personal liability
for a director.

In order to minimise potential
complications or delays in a real estate
transaction, it is advisable for the board

of directors of a company and third

parties contracting with a company to
take cognisance of the possibility that

the company’s MOl may have been
customised and could accordingly contain
additional restrictions on the powers of the
board of directors of the company insofar
as the real estate transaction is concerned.

Simone Immelman

CDH'S COVID-19

/RESOURCE HUB~

Click here for more information @U

A

3 | REAL ESTATE ALERT 9 December 2021



https://www.cliffedekkerhofmeyr.com/en/news/?tag=covid-19
https://www.cliffedekkerhofmeyr.com/en/news/?tag=covid-19

OUR TEAM

For more information about our Real Estate practice and services in South Africa and Kenya, please contact:

Muhammad Gattoo

Practice Head

Director

T +27(0)11562 1174

E muhammad.gattoo@cdhlegal.com

Sammy Ndolo
Managing Partner | Kenya
T +254 731086 649
+254 204 409 918
+254 710 560 114
E sammy.ndolo@cdhlegal.com

Bronwyn Brown

Director

T +27(0)11562 1235

E bronwyn.brown@cdhlegal.com

Nayna Cara

Director

T +27(0)11562 1701

E nayna.cara@cdhlegal.com

Mike Collins

Director

T +27(0)21 481 6401

E mike.collins@cdhlegal.com

Werner de Waal

Director

T +27(0)21 4816435

E werner.dewaal@cdhlegal.com

REAL ESTATE | cliffedekkerhofmeyr.com

Lucia Erasmus

Director

T +27(0)11 562 1082

E lucia.erasmus@cdhlegal.com

Simone Franks

Director

T +27(0)21 670 7462

E simone.franks@cdhlegal.com

Fatima Gattoo

Director

T +27(0)11 562 1236

E fatima.gattoo@cdhlegal.com

Andrew Heiberg

Director

T +27(0)21 4816317

E andrew.heiberg@cdhlegal.com

Simone Immelman

Director

T +27(0)21 405 6078

E simone.immelman@cdhlegal.com

William Midgley

Director

T +27(0)11 562 1390

E william.midgley@cdhlegal.com

Muriel Serfontein

Director

T +27(0)11 562 1237

E muriel.serfontein@cdhlegal.com

John Webber

Director

T +27(0)11 562 1444

E john.webber@cdhlegal.com

Natasha Fletcher

Senior Associate

T +27(0)11 562 1263

E natasha.fletcher@cdhlegal.com

Marlene Heppes

Senior Associate

T +27(0)11 562 1580

E marlene.heppes@cdhlegal.com

Samantha Kelly

Senior Associate

T +27(0)11 562 1160

E samantha.kelly@cdhlegal.com

Janke Strydom

Senior Associate

T +27(0)11562 1613

E janke.strydom@cdhlegal.com




OUR TEAM

For more information about our Real Estate practice and services in South Africa and Kenya, please contact:

Joloudi Badenhorst
Associate
T +27(0)11 562 1272

Kirsty de Sousa
Associate

T +27(0)11 562 1747

Fatima Essa
Associate
T +27(0)11 562 1754

E joloudi.badenhorst@cdhlegal.com

Professional Support Lawyer

E kirsty.desousa@cdhlegal.com

E fatima.essa@cdhlegal.com

Lutfiyya Kara

Associate

T +27(0)11 562 1859

E lutfiyya.kara@cdhlegal.com

Sune Kruger

Associate

T +27(0)11 562 1540

E sunekruger@cdhlegal.com

Lulama Lobola

Associate

T +27(0)21 481 6443

E lulama.lobola@cdhlegal.com

Brian Muchiri

Associate | Kenya

T +254 731086 649

T +254 204 409 918

T +254710 560 114

E brian.muchiri@cdhlegal.com

Peter Mutema

Associate | Kenya

T +254 731086 649

T +254 204 409 918

T +254 710 560 114

E petermutema@cdhlegal.com

Bridget Witts-Hewinson

Associate

T +27(0)21 4816447

E bridget.witts-hewinson@cdhlegal.com

BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

PLEASE NOTE
This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11562 1000 F +27(0)11 562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 4816300 F +27(0)214816388 E ctn@cdhlegal.com

NAIROBI
Merchant Square, 3 floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.
T +254 731 086 649 | +254 204 409 918 | +254 710 560 114 E cdhkenya@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 4816400 E cdhstellenbosch@cdhlegal.com

©2021 10694/DEC

COI

CLIFFE DEKKER HOFMEYR

INCORPORATING

KIETI LAW LLP, KENYA REAL ESTATE | cliffedekkerhofmeyr.com



