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The insecurity around the risks to South 
Africa’s energy security, coupled with 
the economic impacts of COVID-19, 
has intensified the business sector’s 
long-standing call for increased private 
power generation capacity. 

On 10 June 2021, President 

Cyril Ramaphosa announced that the 

exemption threshold under the Electricity 

Regulation Act 4 of 2006 (ERA) for an 

electricity generation licence (Exemption 

Threshold) would be increased to 

100MW, with self-generating operations 

able to “wheel electricity through the 

transmission grid, subject to wheeling 

charges and connection agreements 

with Eskom and relevant municipalities”. 

There is no limitation as to the type of 

technology that this capacity exemption 

applies to. The necessary amendments 

to Schedule II to the ERA are due to be 

published within 60 days following the 

President’s announcement. 

Energy landscape and challenges

The energy landscape is informed by the 

2019 Integrated Resource Plan (2019 IRP), 

which contains capacity allocations 

for electricity generated from different 

technologies, including coal, hydro, 

storage, PV, Wind, CSP, diesel, and gas. 

Based on these allocations, the Minister 

issues ministerial determinations under 

section 34 of the ERA, specifying the new 

electrical energy generation capacity 

requirements and whether an organ of 

state or independent power producer (IPP) 

will be responsible for the establishing the 

new generation capacity. These ministerial 

determinations have given effect to various 

IPP procurement programmes over 

the years.

Whilst load shedding and the associated 

capacity constraints generally take 

centre stage in the energy security 

dialogue, the objections and challenges 

to environmental permitting of energy 

projects is starting to come to the fore as 

such challenges have bearing on project 

development and investor appetite in the 

energy sector. 

Alternative technologies to coal-fired 

energy facilities, such as gas and 

renewable technologies, are not 

immune to environmental challenges 

with increasing objections and appeals 

lodged in respect of the environmental 

permits granted to LPG and LNG, solar 

and wind projects that have been or are 

to be bid in IPP procurement programme 

rounds. In respect of renewables, this is of 

particular concern in light of the release of 

the Renewable Energy IPP Procurement 

Programme Bid Window 5 Request for 

Proposals in April 2021, with bids due to 

be submitted 16 August 2021. Considering 

the long lead times and extensive costs 

associated with environmental permitting 

application and amendment processes, 

the legal challenges have the capacity to 

compromise the projects in their entirety, 

as they may impact on their ability to 

meet IPP procurement programme bid 

requirements; private sector requests for 

proposals; or reach financial close.

With all of these setbacks amidst a 

power supply crisis, the increase in the 

Exemption Threshold is welcomed in 

encouraging a boom to embedded 

generation developments as additional 

energy security sources, in addition to 

IPP Programme projects, but is a single 
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piece of a larger integrated regulatory 

puzzle, with environmental considerations 

and associated permitting being another 

material part of the puzzle to hopefully see 

the benefits of the Exemption Threshold 

being realised.

Environmental regulatory 
developments

The misalignment with timing in 

environmental permitting applications 

processes; project development; 

and bidding has created practical 

challenges. This is occasioned by capacity 

constraints of environmental permitting 

authorities which may delay approval of 

applications particularly for environmental 

authorisations (EA) and water use 

licences (WUL). From an EA perspective, 

and in light of the requirement for an EA 

for energy generation facilities where the 

generation capacity exceeds 10MW (save 

for PV facilities of up to 10MW in urban 

areas or to be developed on existing 

infrastructure), there have been a number 

of regulatory updates which streamline 

and expedite timeframes for certain energy 

development projects in designated areas. 

Pursuant to the implementation of various 

strategic environmental assessments, the 

Department of Forestry, Fisheries and 

the Environment (DFFE) has published 

various notices in terms of the National 

Environmental Management Act 107 

of 1998 (NEMA), which cater for the 

identification of:

 ∞ geographical areas important for 

the development of strategic gas 

transmission pipeline infrastructure, 

specifically the designation of nine 

phases of Strategic Gas Pipeline 

Corridors. To this end, the DFFE 

has further published “fast-tracked” 

procedures to be followed when 

applying for or deciding on 

EA applications, and substantive 

amendments to EAs, for the 

development or expansion of gas 

transmission pipeline infrastructure 

within the strategic gas pipeline 

corridors (Strategic Gas Pipeline 

Procedures). The Strategic Gas Pipeline 

Procedures provide that only a basic 

assessment (BA) process is required 

which should facilitate and speed 

up EA application and amendment 

processes for this type of infrastructure 

in these areas; 

 ∞ geographical areas of strategic 

importance for the development 

of large-scale wind and solar 

photovoltaic energy facilities, which 

areas are known as Renewable 

Energy Development Zones (REDZ). 

In July 2020, DFFE promulgated 

With all of these setbacks 
amidst a power supply 
crisis, the increase 
in the Exemption 
Threshold is welcomed 
in encouraging a boom 
to embedded generation 
developments as 
additional energy security 
sources,in addition to 
IPP Programme projects, 
but is a single piece 
of a larger integrated 
regulatory puzzle, 
with environmental 
considerations and 
associated permitting 
being another material 
part of the puzzle 
to hopefully see the 
benefits of the Exemption 
Threshold being realised.

ENVIRONMENTAL

100MW Embedded Generation 
Threshold increase and associated 
opportunities require enabling 
environmental regulatory framework 
and support...continued 



4 | ENVIRONMENTAL ALERT 14 April 2021

three new REDZ in addition to the 

existing eight which, in relation to 

solar PV developments, are located 

in Emalahleni in Mpumalanga and 

Klerksdorp in the North West, and 

in relation to wind energy projects, 

Beaufort West in the Western 

Cape (New REDZ). It is noteworthy 

that, in the case of the New REDZ 

designated in mining regions, given 

the high energy demands associated 

with mining and processing, it is 

anticipated that the development of 

large-scale renewable projects by 

mining companies and IPPs will be 

incentivised. These projects, which 

would be located close to Eskom’s 

load centres, could potentially make 

use of existing infrastructure including 

roads and grid infrastructure pertaining 

to former mining operations; and

 ∞ similar to the Strategic Gas Pipeline 

Procedures, the DFFE has also 

prescribed BA processes for EA 

applications and substantive 

amendments in relation to 

the development of electricity 

transmission and distribution 

infrastructure of large-scale wind and 

solar photovoltaic facilities located in 

a REDZ. 

From a water perspective, the Department 

of Human Settlements, Water and 

Sanitation (DHSWS) is in the process of 

considering amendments to the prescribed 

licensing requirements which will reduce 

the WUL application process from an 

extensive 300 days to 90 days. This 

initiative falls within Operation Vulindlela, 

a project established by the presidency 

and National Treasury to accelerate the 

implementation of structural reforms to 

overcome the current delays synonymous 

with the processing of applications for 

WULs. To address these constraints, the 

DHSWS has communicated that additional 

officials will be recruited to fast-track 

WUL applications. No amendments to 

the application regulations have been 

finalised to date and therefore developers 

await the publication of a Government 

Gazette by the DHSWS to officially 

reduce the legislated time period and 

update the online WUL application 

platform E-WULAAS.

Conclusion

The environmental regulatory framework 

developments to facilitate renewable 

energy generation, coupled with the 

100MW Exemption Threshold increase, 

will hopefully encourage and contribute 

towards a robust embedded energy 

sector; energy security and associated 

economic recovery stemming from energy 

and infrastructure development that 

South Africa desperately needs. Although 

encouraging, there will remain the need 

to appreciate the risk of challenges and 

learning from these challenges to ensure 

robust assessment and public participation 

processes are carried out.  

Margo-Ann Werner, Alecia Pienaar, 
Laura Wilson and Anton Ackermann
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ENVIRONMENTAL

RISK ASSESSMENT DATE LOOMING  
– 2 JULY 2021

FOLLOW OUR LINK HERE 
TO UNDERSTAND WHAT 
YOUR OBLIGATIONS ARE 
BY 2 JULY 2021.

THE OHSA DIRECTIVE REQUIRES EMPLOYERS TO 
UNDERTAKE A RISK ASSESSMENT BY 2 JULY 2021. 

The risk assessment requires employers to indicate 
whether they intend adopting a mandatory vaccination 
program and if so, the categories of employees who 
will be required to be mandatorily vaccinated.  

CDH’S COVID-19
RESOURCE HUB
Click here for more information

2021

TOP TIER FIRM

FINANCIAL  
AND CORPORATE

Cliffe Dekker Hofmeyr

BAND 2
Employment

2020

2020 1st by M&A Deal Flow.
2020 1st by BEE Deal Flow.
2020 1st by BEE Deal Value.
2020 2nd by General Corporate  
 Finance Deal Flow.
2020 2nd by General Corporate  
 Finance Deal Value.
2020 3rd by M&A Deal Value.
2020 Catalyst Private Equity Deal  
 of the Year.2020-2021

TIER 1
EMPLOYMENT 

LAW

https://www.cliffedekkerhofmeyr.com/en/news/?tag=covid-19
https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/An-Employers-Guide-to-Mandatory-Workplace-Vaccination-Policies.pdf
https://www.cliffedekkerhofmeyr.com/en/news/?tag=covid-19


BBBEE STATUS: LEVEL TWO CONTRIBUTOR

Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought 

in relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication. 

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.

T  +27 (0)11 562 1000   F  +27 (0)11 562 1111   E  jhb@cdhlegal.com

CAPE TOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T  +27 (0)21 481 6300   F  +27 (0)21 481 6388   E  ctn@cdhlegal.com

NAIROBI

CVS Plaza, Lenana Road, Nairobi, Kenya. PO Box 22602-00505, Nairobi, Kenya.

T  +254 731 086 649 | +254 204 409 918 | +254 710 560 114    E  cdhkenya@cdhlegal.com

STELLENBOSCH

14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.

T  +27 (0)21 481 6400   E  cdhstellenbosch@cdhlegal.com

©2021  10159/JUL

ENVIRONMENTAL LAW | cliffedekkerhofmeyr.com

Allan Reid
Mining & Minerals Sector Head
Director
Corporate & Commercial
T +27 (0)11 562 1222
E allan.reid@cdhlegal.com

Clarice Wambua
Partner | Kenya
T +254 731 086 649
 +254 204 409 918
 +254 710 560 114 
E clarice.wambua@cdhlegal.com

Margo-Ann Werner
Director
T +27 (0)11 562 1560
E margo-ann.werner@cdhlegal.com 

Alecia Pienaar
Senior Associate
T +27 (0)21 481 6318
E alecia.pienaar@cdhlegal.com

Anton Ackermann
Associate
Corporate & Commercial
T +27 (0)11 562 1895
E anton.ackermann@cdhlegal.com 

Laura Wilson
Associate
Corporate & Commercial
T +27 (0)11 562 1563
E laura.wilson@cdhlegal.com 

OUR TEAM
For more information about our Environmental practice and services in South Africa and Kenya, please contact:

https://www.facebook.com/CDHLegal/
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.linkedin.com/authwall?trk=bf&trkInfo=AQHqQELfrY-70wAAAWcHKEGQ9qqsNDF9R-aOatS4gvpv_ztwHJSrlyVJNinDPrV6Z07k6Mz_sMAtY8UAQZ8lccyzg7e7nczLaYQYKMucl4wFn3f6BLc16Opjv4UU5XOf9k_vOGw=&originalReferer=&sessionRedirect=https%3A%2F%2Fwww.linkedin.com%2Fcompany%2Fcliffe-dekker-hofmeyr-inc%3Freport.success%3DKJ_KkFGTDCfMt-A7wV3Fn9Yvgwr02Kd6AZHGx4bQCDiP6-2rfP2oxyVoEQiPrcAQ7Bf
https://www.instagram.com/cdhlegal
https://www.cliffedekkerhofmeyr.com/en/news/#tab-podcasts

