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Employee reporting obligations when 
seeking to hold an employer liable for sexual 
harassment in the workplace

While employers have a statutory obligation to eliminate unfair 
discrimination in the workplace, an employer cannot be held 
liable for sexual harassment perpetrated by one of its employees 
if the employee who seeks to hold the employer liable has not 
discharged their obligations under section 60 the Employment 
Equity Act 55 of 1998 (Act). 

https://www.cliffedekkerhofmeyr.com/en/practice-areas/employment.html
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While the court 
stressed at the outset 
of the judgment that 
sexual harassment 
is "heinous and 
horrendous conduct 
since it undermines 
the dignity of women 
and the values 
enshrined in our 
Constitution", it did not 
uphold the employee's 
claim, which sought 
to hold the employer 
liable for the acts of 
sexual harassment 
perpetrated by two of 
its employees. 

Employee reporting obligations when 
seeking to hold an employer liable for 
sexual harassment in the workplace
While employers have a statutory 
obligation to eliminate unfair 
discrimination in the workplace, an 
employer cannot be held liable for 
sexual harassment perpetrated by one 
of its employees if the employee who 
seeks to hold the employer liable has 
not discharged their obligations under 
section 60 the Employment Equity 
Act 55 of 1998 (Act). 

The reporting obligations of an employee 

who is subjected to sexual harassment 

in the workplace and who seeks to hold 

the employer liable were considered in 

the recent decision of the Labour Court 

in National Union of Metal Workers of 

South Africa and Another v Passenger 

Rail Agency of South Africa JS1071/18 

(23 September 2021). While the court 

stressed at the outset of the judgment 

that sexual harassment is "heinous and 

horrendous conduct since it undermines 

the dignity of women and the values 

enshrined in our Constitution", it did not 

uphold the employee's claim, which sought 

to hold the employer liable for the acts of 

sexual harassment perpetrated by two of 

its employees. 

The case turned on the application of 

section 60 of the Act, which the court 

viewed as a codification of the common 

law principle of vicarious liability i.e. where 

the wrongful acts of an employee during 

the course and scope of employment are 

attributed to the employer. Based on the 

undisputed evidence of the employee, the 

court found that the employee had been 

sexually harassed by two of her managers. 

Having made this finding, the court then 

considered the circumstances under which 

an employer is deemed to be a perpetrator 

of unfair discrimination under section 60 

of the Act, notwithstanding the fact that 

an employee committed the sexual 

harassment and not the employer. 

The court set out the steps of a 

section 60 claim as follows: (i) allege a 

contravention at the workplace, (ii) report 

the contravention immediately, (iii) prove 

the alleged contravention, and (iv) allege 

and prove the employer's failure to take 

the necessary steps. If an employee proves 

all four, they are entitled to a deeming 

order of liability. In order to escape liability, 

an employer must prove that it took the 

necessary and preventative steps. 

Reporting obligations and timing

Having found that the employee was 

subjected to sexual harassment, the 

court considered the second step and 

the employee’s reporting obligations. In 

terms of section 60 there is an obligation 

to ensure that there is an "immediate 

bringing to the attention of the employer". 

As soon as allegations of sexual harassment 

have been reported to an employer 

it has an obligation to eliminate the 

conduct. Given this resultant obligation 

on the employer, the court found that an 

employee must act with the necessary 

haste. In this instance, there was a dispute 

as to whether the employee reported the 

contravention immediately. The court 

referred to the decision of the Labour 

Appeal Court in Liberty Group v M.M (JA 

105/2015) (7 March 2017) in which the 

court suggested that the word "immediate" 

must be afforded what it termed a "sensible 

meaning", and that a limited delay in 

reporting would be acceptable (a delay of 

two months in the Liberty matter). 

The court found that, on the employee's 

own version, she only brought the 

managers' conduct to PRASA's attention 

on 28 November 2016 when she lodged 

a formal grievance. This was some two to 

three years after the sexual harassment 

took place. The court found that this could 

not be construed as a limited delay, as 
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This case is an 
important reminder 
to employees who 
are subjected to 
sexual harassment 
in the workplace to 
comply with internal 
policies relating to the 
reporting of sexual 
harassment and to 
ensure that incidents 
are reported as soon 
as possible. 

contemplated and found to be acceptable 

in Liberty. In this instance and given 

the delay, the court found that PRASA 

had been deprived of its statutory duty 

to eliminate unfair discrimination. The 

sexual harassment was not immediately 

brought to the attention of PRASA within 

the contemplation of section 60(1) of the 

Act. As a result, the employee failed to 

demonstrate step (ii), as set out above. 

Having made this finding, the court turned 

to address the related matter of whose 

attention the conduct was brought to. 

Section 60 refers to the employer. It was 

submitted on behalf of the employee that 

when she discussed the allegations with 

two PRASA employees, she was bringing 

it to PRASA's attention and PRASA failed to 

take the steps it was compelled to take in 

terms of section 60(2) of the Act. PRASA's 

witnesses testified that the employee 

should have utilised PRASA's sexual 

harassment policy, and that her conduct in 

sharing the allegations with her colleagues 

did not constitute a report to the employer. 

The court found that the reporting must 

be made to the employer through the 

mechanisms provided for in its adopted 

policy, and that confiding in a fellow 

employee did not amount to bringing the 

conduct to the employer's attention. 

Finally, the court considered whether 

PRASA had taken steps to eliminate the 

conduct. It found that once the allegations 

were brought to the attention of PRASA 

in November 2016, the allegations were 

investigated by both internal and external 

parties. The fact that the employee refused 

to participate in the investigation (because 

it only focused on one of the managers) 

and that this impeded PRASA's ability to 

deal with the allegations, was not the fault 

of PRASA and did not mean that PRASA had 

not discharged its obligations.  

In all of the circumstances and while 

the employee had been subjected to 

sexual harassment, the court found 

that PRASA had not contravened 

section 60. The employee had failed to 

bring the sexual harassment to PRASA's 

attention immediately and PRASA had 

taken reasonable steps to eliminate the 

conduct when it was finally brought to 

its attention. This case is an important 

reminder to employees who are subjected 

to sexual harassment in the workplace to 

comply with internal policies relating to 

the reporting of sexual harassment and 

to ensure that incidents are reported as 

soon as possible. In the absence of such 

steps, an employer can be prevented 

from discharging its statutory obligation 

to eliminate sexual harassment in 

the workplace. 

Gillian Lumb, Taryn York  
and Kelebogile Selema

Employee reporting obligations when 
seeking to hold an employer liable for 
sexual harassment in the workplace 
...continued  



EMPLOYMENT LAW | cliffedekkerhofmeyr.comEMPLOYMENT LAW | cliffedekkerhofmeyr.com

OUR TEAM
For more information about our Employment Law practice and services in South Africa and Kenya, please contact:

Aadil Patel
Practice Head 
Director
T	 +27 (0)11 562 1107
E	 aadil.patel@cdhlegal.com

Anli Bezuidenhout
Director
T	 +27 (0)21 481 6351
E	 anli.bezuidenhout@cdhlegal.com

Jose Jorge
Director 
T	 +27 (0)21 481 6319
E	 jose.jorge@cdhlegal.com

Fiona Leppan
Director
T	 +27 (0)11 562 1152
E	 fiona.leppan@cdhlegal.com

Gillian Lumb
Director
T	 +27 (0)21 481 6315
E	 gillian.lumb@cdhlegal.com

Imraan Mahomed 
Director
T	 +27 (0)11 562 1459
E	 imraan.mahomed@cdhlegal.com

Bongani Masuku
Director
T	 +27 (0)11 562 1498
E 	 bongani.masuku@cdhlegal.com

Phetheni Nkuna
Director
T	 +27 (0)11 562 1478
E	 phetheni.nkuna@cdhlegal.com

Desmond Odhiambo
Partner | Kenya
T	 +254 731 086 649
	 +254 204 409 918
	 +254 710 560 114  
E	 desmond.odhiambo@cdhlegal.com

Hugo Pienaar
Director
T	 +27 (0)11 562 1350
E	 hugo.pienaar@cdhlegal.com

Thabang Rapuleng
Director
T	 +27 (0)11 562 1759
E	 thabang.rapuleng@cdhlegal.com

Hedda Schensema
Director
T	 +27 (0)11 562 1487
E	 hedda.schensema@cdhlegal.com

Njeri Wagacha
Partner | Kenya
T	 +254 731 086 649
	 +254 204 409 918
	 +254 710 560 114 
E	 njeri.wagacha@cdhlegal.com

Michael Yeates
Director
T	 +27 (0)11 562 1184
E	 michael.yeates@cdhlegal.com

Mohsina Chenia
Executive Consultant
T	 +27 (0)11 562 1299
E	 mohsina.chenia@cdhlegal.com

Faan Coetzee
Executive Consultant
T	 +27 (0)11 562 1600
E	 faan.coetzee@cdhlegal.com



Jean Ewang 
Consultant
M	 +27 (0)73 909 1940
E	 jean.ewang@cdhlegal.com 

Avinash Govindjee
Consultant
M	 +27 (0)83 326 5007
E	 avinash.govindjee@cdhlegal.com

Riola Kok
Professional Support Lawyer
T	 +27 (0)11 562 1748
E	 riola.kok@cdhlegal.com

Tamsanqa Mila
Senior Associate
T	 +27 (0)11 562 1108
E	 tamsanqa.mila@cdhlegal.com

Dylan Bouchier
Associate
T	 +27 (0)11 562 1045
E	 dylan.bouchier@cdhlegal.com

Abigail Butcher
Associate
T	 +27 (0)11 562 1506
E	 abigail.butcher@cdhlegal.com

Asma Cachalia
Associate
T	 +27 (0)11 562 1333
E	 asma.cachalia@cdhlegal.com

Jaden Cramer 
Associate
T	 +27 (0)11 562 1260 
E	 jaden.cramer@cdhlegal.com

Rizichi Kashero-Ondego
Associate | Kenya
T	 +254 731 086 649 	
T	 +254 204 409 918 
T	 +254 710 560 114
E	 rizichi.kashero-ondego@cdhlegal.com

Jordyne Löser
Associate 
T	 +27 (0)11 562 1479
E	 jordyne.loser@cdhlegal.com

Christine Mugenyu 
Associate | Kenya
T	 +254 731 086 649 	
T	 +254 204 409 918 
T	 +254 710 560 114
E	 christine.mugenyu@cdhlegal.com

Peter Mutema
Associate | Kenya
T	 +254 731 086 649
	 +254 204 409 918
	 +254 710 560 114  
E	 peter.mutema@cdhlegal.com

Mayson Petla
Associate
T	 +27 (0)11 562 1114
E	 mayson.petla@cdhlegal.com

Kgodisho Phashe
Associate
T	 +27 (0)11 562 1086
E	 kgodisho.phashe@cdhlegal.com

Taryn York
Associate
T	 +27 (0)21 481 6314
E	 taryn.york@cdhlegal.com

EMPLOYMENT LAW | cliffedekkerhofmeyr.com

BBBEE STATUS: LEVEL ONE CONTRIBUTOR

Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought 

in relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication. 

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.

T  +27 (0)11 562 1000   F  +27 (0)11 562 1111   E  jhb@cdhlegal.com

CAPE TOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T  +27 (0)21 481 6300   F  +27 (0)21 481 6388   E  ctn@cdhlegal.com

NAIROBI

Merchant Square, 3rd floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.

T  +254 731 086 649 | +254 204 409 918 | +254 710 560 114    E  cdhkenya@cdhlegal.com

STELLENBOSCH

14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.

T  +27 (0)21 481 6400   E  cdhstellenbosch@cdhlegal.com

©2021  10514/OCT

OUR TEAM
For more information about our Employment Law practice and services in South Africa and Kenya, please contact:

https://www.facebook.com/CDHLegal/
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.linkedin.com/authwall?trk=bf&trkInfo=AQHqQELfrY-70wAAAWcHKEGQ9qqsNDF9R-aOatS4gvpv_ztwHJSrlyVJNinDPrV6Z07k6Mz_sMAtY8UAQZ8lccyzg7e7nczLaYQYKMucl4wFn3f6BLc16Opjv4UU5XOf9k_vOGw=&originalReferer=&sessionRedirect=https%3A%2F%2Fwww.linkedin.com%2Fcompany%2Fcliffe-dekker-hofmeyr-inc%3Freport.success%3DKJ_KkFGTDCfMt-A7wV3Fn9Yvgwr02Kd6AZHGx4bQCDiP6-2rfP2oxyVoEQiPrcAQ7Bf
https://www.instagram.com/cdhlegal
https://www.cliffedekkerhofmeyr.com/en/news/#tab-podcasts
https://www.instagram.com/cdhlegal

