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Eviction in face of section 12B
arbitration proceedings

Does the referral of a matter to a 12B arbitration
under the Petroleum Products Act 120 of 1977 (as
amended) oust the jurisdiction of the High Court and
automatically stay eviction proceedings instituted in
the High Court? The High Court in KZN QOils (Pty) Ltd
v Nelta (Pty) Ltd t/a Keyway Motors [2021] JOL 49756
(KZP) recently dealt with these issues.
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The court did not agree
with the respondent'’s
submission that a
section 12B referral
automatically stays

or suspends the
eviction proceedings.
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Eviction in face of section 12B

arbitration proceedings

Does the referral of a matter to a

12B arbitration under the Petroleum
Products Act 120 of 1977 (as amended)
oust the jurisdiction of the High

Court and automatically stay eviction
proceedings instituted in the High
Court? The High Court in KZN Oils
(Pty) Ltd v Nelta (Pty) Ltd t/a Keyway
Motors [2021] JOL 49756 (KZP)
recently dealt with these issues.

The facts in this matter are common
cause, the parties concluded a franchise
agreement and lease agreement (the
agreements) for the duration of 15 years
where after the agreements were not
renewed and terminated through the
effluxion of time. Despite this, the parties
attempted to negotiate a new agreement.
It was only when these attempts,

which lasted in excess of 12 months

had failed, that KZN Oils instituted the
eviction proceedings.

The first issue the court determined was
whether KZN Oils was entitled to the
eviction order sought. It was common
cause that KZN Oils was the lawful owner
of the premises and that the agreements
which regulated the relationship between
the parties terminated through the
effluxion of time, consequently Nelta

was required to return the premises

to KZN QOils on the termination of the
agreements. The court found that in

the absence of a written agreement
between the parties, Nelta had no right to
continued occupation.

The second issue the court was tasked
to determine was whether the eviction
application ought to be stayed pending
either the arbitration in terms of clause 20
of the franchise agreement or pending

the arbitration proceedings referred in
terms of section 12B of the PPA. It is worth
noting that the request by Nelta to refer
the matter to a section 12B arbitration was
only done after the eviction proceedings
had been instituted by KZN Oils.

In this regard, the court stated that
section 6 of the Arbitration Act enjoins

a party to apply for the stay of any

legal proceedings which have been
instituted pending the finalisation
thereof i.e. pending the outcome of

the section 12B arbitration. The court

did not agree with the respondent’s
submission that a section 12B referral
automatically stays or suspends the
eviction proceedings. The court was
fortified in this view having regard to

the decision of Ploos Van Amstel J in
Crompton Streets Motors which states that
although the court has a discretion to stay
the proceedings, the facts of the matter
did not warrant the court exercising such
discretion, given that the respondent in
that matter did not immediately bring the
application to stay the proceedings and
filed extensive answering affidavits and a
counter-application.

Of further relevance and worth noting in
this case was that the issues raised by Nelta
in its 12B referral were, a) non-renewal of
the franchise agreement; b) KZN Oils not
permitting Nelta to sell its business after
the expiry of the franchise agreement;

c) short delivery of petroleum products
over a period of time; d) increased rental;
and e) requiring Nelta to pay KZN Oils

a Brand Fee or Goodwill Royalty, which
issues did not relate to the termination

of the agreements insofar as the right

of occupation was concerned. Nelta did
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The referral was clear: the
arbitrator was not required
to deal with any eviction
proceedings nor with

KZN Oil's ownership of
the property.
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Eviction in face of section 12B

arbitration proceedings. continued

not ask the arbitrator to deal with the

rei vindicatio nor did the 12B referral deal
with KZN Qils’ ownership of the property.
Consequently, the eviction was not an
issue before the arbitrator.

The court recorded that the arbitrator

in terms of section 12B is required to
determine whether KZN Oils engaged in
any unfair and unreasonable contractual
practices in relation to Nelta. The referral
was clear: the arbitrator was not required
to deal with any eviction proceedings nor
with KZN Oil's ownership of the property.

In its findings, the court held the view
that the section 12B referral does not
stay eviction proceedings based on

the issues referred to the arbitrator for
determination, and the powers conferred
on the arbitrator by the PPA. The court
stated that Section 12B of the PPA
provides that a referral to arbitration can
be made by the Controller of Petroleum
Products on request by a licensed retailer
who alleges an unfair or unreasonable

contractual practice by a licensed
wholesaler. The section does not appear
to be pre-emptory, and it appears that
the Controller has a discretion in this
regard. Once a referral has been made,
the Controller can submit the matter

to arbitration and the provisions of
sections 12B(2) and (3) apply.

The importance of this judgment is a) once
an eviction application has been instituted
in the High Court, parties who wish to refer
the matter to a section 12B arbitration are
required to immediately apply for the stay
of the eviction proceedings pending the
finalisation of the section 12B arbitration
and b) it is important to first consider
whether the issues before the arbitrator
relate to the continued occupation of

the premises, if not, it is unlikely that the
court will grant the stay of the eviction
proceedings since such issues are not
before the arbitrator for determination.

Mukelwe Mthembu and Tiffany Jegels
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2021 RESULTS

CDH's Dispute Resolution practice is ranked as a Top-Tier firm in THE LEGAL 500 EMEA 2021.
Tim Fletcher is ranked as a Leading Individual in Dispute Resolution in THE LEGAL 500 EMEA 2021.
Eugene Bester is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2021.

Jonathan Witts-Hewinson is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2021.
Pieter Conradie is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2021.

Rishaban Moodley is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2021.
Lucinde Rhoodie is recommended in Dispute Resolution in THE LEGAL 500 2021.

Kgosi Nkaiseng is ranked as a Next Generation Partner in THE LEGAL 500 EMEA 2021.

Tim Smit is ranked as a Next Generation Partner in THE LEGAL 500 EMEA 2021.

Gareth Howard is ranked as a Rising Star in THE LEGAL 500 EMEA 2021.

CDH'’s Construction practice is ranked in Tier 2 in THE LEGAL 500 EMEA 2021. 9

Clive Rumsey is ranked as a Leading Individual in Construction in THE LEGAL 500 EMEA 2021.

Joe Whittle is recommended in Construction in THE LEGAL 500 EMEA 2021. :
Timothy Baker is recommended in Construction in THE LEGAL 500 EMEA 2021. \
Siviwe Mcetywa is ranked as a Rising Star in Construction in THE LEGAL 500 EMEA 2021.

2021 RESU

CHAMBERS GLOBAL 2017 - 2021 ranked our Dispute Resolution practice in Band 1: Dispute Resolution.

CHAMBERS GLOBAL 2018 - 2021 ranked our Dispute Resolution practice in Band 2: Insurance.

CHAMBERS GLOBAL 2017 - 2021 ranked our Dispute Resolution practice in Band 2: Restructuring/Insolvency.

CHAMBERS GLOBAL 2020 - 2021 ranked our Corporate Investigations sector in Band 3: Corporate Investigations.

Chambers Global 2021 ranked our Construction sector in Band 3: Construction.

Chambers Global 2021 ranked our Administrative & Public Law sector in Band 3: Administrative & Public Law.

Pieter Conradie ranked by CHAMBERS GLOBAL 2019 - 2021 as Senior Statespeople: Dispute Resolution.

Clive Rumsey ranked by CHAMBERS GLOBAL 2013-2021 in Band 1: Construction and Band 4: Dispute Resolution.

Jonathan Witts-Hewinson ranked by CHAMBERS GLOBAL 2021 in Band 3: Dispute Resolution.

Tim Fletcher ranked by CHAMBERS GLOBAL 2019 - 2021 in Band 3: Dispute Resolution.

' TFle‘ ANKED ‘
Joe Whittle ranked by CHAMBERS GLOBAL 2020 - 2021 in Band 3: Construction “ Chambe "
Global
Tobie Jordaan ranked by CHAMBERS GLOBAL 2020 - 2021 as an up and coming Restructuring/Insolvency lawyer. "‘ 2021

‘.

CDH IS THE EXCLUSIVE MEMBER FIRM IN AFRICA FOR THE: )
Insuralex Global Insurance Lawyers Group msuralex

(the world's leading insurance and reinsurance law firm network). GLOBAL INSURANCE
LAWYERS GROUP

CLICK HERE TO READ MORE
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OUR TEAM

For more information about our Dispute Resolution practice and services in South Africa and Kenya, please contact:

Tim Fletcher

National Practice Head
Director

T +27(0)11562 1061

E tim.fletcher@cdhlegal.com

Thabile Fuhrmann
Chairperson

Director

T +27(0)11562 1331

E thabile.fuhrmann@cdhlegal.com

Timothy Baker

Director

T +27(0)214816308

E timothy.baker@cdhlegal.com

Eugene Bester

Director

T +27(0)11562 1173

E eugene.bester@cdhlegal.com

Tobie Jordaan

Director

T +27(0)11562 1356

E tobiejordaan@cdhlegal.com

Corné Lewis

Director

T +27(0)11 562 1042

E corne.lewis@cdhlegal.com

Richard Marcus

Director

T +27(0)21 481 6396

E richard.marcus@cdhlegal.com

Burton Meyer

Director

T +27(0)11562 1056

E burton.meyer@cdhlegal.com

Rishaban Moodley

Kgosi Nkaiseng

Director

T +27(0)11 562 1864

E kgosi.nkaiseng@cdhlegal.com

Byron O’Connor

Director

T +27(0)11 562 1140

E byron.oconnor@cdhlegal.com

Desmond Odhiambo
Partner | Kenya
T +254 731086 649
+254 204 409 918
+254 710 560 114
E desmond.odhiambo@cdhlegal.com

Lucinde Rhoodie

Director

T +27(0)21 405 6080

E lucinde.rhoodie@cdhlegal.com

Tim Smit

Director

T +27(0)11562 1085

E tim.smit@cdhlegal.com

Joe Whittle

Director

T +27(0)11 562 1138

E joe.whittle@cdhlegal.com

Roy Barendse

Executive Consultant

T +27(0)21 405 6177

E roy.barendse@cdhlegal.com

Pieter Conradie

Executive Consultant

T +27(0)11562 1071

E pieter.conradie@cdhlegal.com

Jonathan Witts-Hewinson

Director Executive Consultant
Jackwell Feris T +27(0)11 562 1666 Clive Rumsey T +27(0)11 562 1146
Director E rishaban.moodley@cdhlegal.com Director E witts@cdhlegal.com

T +27(0)11 562 1825
E jackwell.feris@cdhlegal.com

T +27(0)11 562 1924

Mongezi Mpahlwa E cliverumsey@cdhlegal.com

Director
Anja Hofmeyr T +27(0)11 562 1476 Belinda Scriba
Director E mongezi.mpahlwa@cdhlegal.com Director

T +27(0)11562 1129
E anja.hofmeyr@cdhlegal.com

T +27(0)21 405 6139
E belinda.scriba@cdhlegal.com

BBBEE STATUS: LEVEL TWO CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

PLEASE NOTE
This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought
in relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11562 1000 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21481 6300 F +27(0)21 4816388 E ctn@cdhlegal.com

NAIROBI
CVS Plaza, Lenana Road, Nairobi, Kenya. PO Box 22602-00505, Nairobi, Kenya.
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