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Did you know: Companies Act edition
Even the best lawyers and business people don't know
everything about the law, which sometimes leads to
surprises! Below, we set out some commonly overlooked
provisions of the Companies Act, 71 of 2008 (Companies Act)
which may apply to your business and some other random
facts that we hope you find interesting reading during these
cold winter days.
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If a company has
decided to appoint an
auditor, the Companies
Act requires that the
same individual may
not serve as the auditor
of a company for more
than five consecutive
financial years.

Did you know that the first person
convicted of speeding was going 8 miles
per hour (13kmph)? On 28 January
1896, Walter Arnold unintentionally
made history by exceeding the speed
limit by 10kmph, at a time when

the speed limit was a mere 3kmph.
Understandably, this caused a bit of

an uproar in 19* century England. One
wonders what the people of those times
might have made of Usain Bolt who, at
the 2009 IAAF World Championships,
reached a speed of approximately 27
miles per hour on foot when he broke
the 100m world record.

So what is the relevance? Walter Arnold
went on to become one of the earliest
car dealers in the UK and, as such, we
presume he later paid better attention
to the law. Below, we set out some
commonly overlooked provisions of the
Companies Act 71 of 2008 (Companies
Act) (and other random facts) which you
may (or may not) know.

Did you know ... that your auditors have to
rotate every five financial years?

Although private or personal liability
companies generally don't have to appoint
an auditor (except in certain circumstances
or if their Memorandum of Incorporation
(MOI) requires it), they may choose to do
so, and many do.
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Did you know: Companies Act edition

If a company has decided to appoint an
auditor, the Companies Act requires that
the same individual may not serve as the
auditor of a company for more than five
consecutive financial years. In addition, if
an individual has served as the auditor of
a company for two or more consecutive
financial years and then ceases to be

the auditor, that individual may not be
appointed again until after the expiry of at
least two further financial years. Sad news
if you like your auditors.

Did you know ... that the legend of the
Loch Ness monster goes back over
1,500 years?

It's a pity nobody has gotten a better
picture.

Did you know ... that the issue of
shares can be authorised after the
fact (retroactively)?

Section 38(1) of the Companies Act
stipulates that a board may resolve to issue
shares of the company at any time, but
only within the classes, and to the extent
that, the shares have been authorised by or
in terms of the company’s MOI.

However, a company is permitted to issue
shares that have not been authorised,

or which are in excess of the number of
authorised shares of any particular class,
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When the board has
adopted a resolution
to make a distribution,
the distribution must
be paid out within
120 business days

of the date of the
resolution, failing
which the board must
reconsider the solvency
and liquidity test
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...continued

provided the issuance of those shares are
retroactively authorised in accordance with
section 36 within 60 business days after
the date on which the shares were issued.

So, if you have recently issued shares, or
are planning to do so in the future, make
sure you have your authorisations in place,
either beforehand (ideally) or retroactively.

Did you know ... that the payment of
distributions must be completed within a
specific period of time and cannot be held
over indefinitely?

Section 46 of the Companies Act sets the
following requirements for the declaration
of distributions:

e the distribution must be pursuant
to an existing legal obligation of the
company, or a court order; or

e the distribution must be authorised by
board resolution; and

® it must reasonably appear that the
company will satisfy the solvency
and liquidity test immediately
after completing the proposed
distribution; and

e the board of the company must
acknowledge that they have applied
the solvency and liquidity test, and
reasonably concluded that the
company will satisfy the solvency
and liquidity test immediately after
completing the proposed distribution.

When the board has adopted a resolution
to make a distribution, the distribution
must be paid out within 120 business
days of the date of the resolution, failing
which the board must reconsider the

Did you know: Companies Act edition

solvency and liquidity test and, despite any
law, order or agreement to the contrary,
the company may not proceed with or
continue with such distribution until this
has been done.

Did you know ... that it is impossible to lick
your elbow?

Did you know ... that the appointment of
directors has a two-pronged requirement?

Under section 66(7) of the Companies Act,
a person only becomes entitled to serve
as a director when that person (i) has been
appointed or elected to act as such; and
(i) has delivered to the company a written
consent to serve as its director. Often the
latter requirement is overlooked, which
may have unintended consequences for
the timing of the director’s appointment.

In addition, section 68(2)(a) of the
Companies Act requires the election

of directors to occur on an individual
basis. For example, a company cannot
pass one resolution nominating several
directors for appointment — it must be
done individually, with one resolution per
proposed appointment. The rationale for
this is that, if a shareholder wants to vote
in favour of the appointment of some
directors and not others, they would not
be able to do so if all the elections are
combined into one resolution.

If you want any more information on
anything mentioned above, or any other
legal issues, please get in touch with us.
By the way, we know you tried to lick
your elbow.

Rachel Kelly and Jaco Meyer
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2021 RESULTS

CDH'’s Corporate, Commercial and M&A practice is ranked as a Top-Tier firm in THE LEGAL 500 EMEA 2021. 71“?7
lan Hayes is ranked in the Hall of Fame in Corporate & Commercial and M&A in THE LEGAL 500 EMEA 2021. IJI‘JGAIJ
David Pinnock is ranked as a Leading Individual in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2021. 500
Willem Jacobs is ranked as a Leading Individual in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2021. EMEA
Justine Krige is ranked as a Next Generation Partner in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2021.

Johan Latsky is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2021.

Peter Hesseling is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2021.

Rachel Kelly is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2021.

Vivien Chaplin is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2021.

Roux van der Merwe is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2021.

CDH'’s Investment Funds practice is ranked in Tier 3 in THE LEGAL 500 EMEA 2021.

John Gillmer is recommended in Investment Funds in THE LEGAL 500 EMEA 2021.
Mark Linington is recommended in Investment Funds in THE LEGAL 500 EMEA 2021.
Wayne Murray is ranked as a Rising Star in Investment Funds in THE LEGAL 500 EMEA 2021.
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OUR TEAM

For more information about our Corporate & Commercial practice and services in South Africa and Kenya, please contact:

Willem Jacobs

Practice Head

Director

Corporate & Commercial

T +27(0)11 562 1555

M +27(0)83 326 8971

E willem.jacobs@cdhlegal.com

David Thompson

Deputy Practice Head

Director

Corporate & Commercial

T +27(0)21 481 6335

M +27(0)82 882 5655

E david.thompson@cdhlegal.com

Sammy Ndolo
Managing Partner | Kenya
T +254 731086 649
+254 204 409 918
+254 710 560 114
E sammy.ndolo@cdhlegal.com

Roelof Bonnet

Director

T +27(0)11 562 1226

M +27(0)83 325 2185

E roelof.bonnet@cdhlegal.com

Tessa Brewis

Director

T +27(0)21 4816324

M +27(0)83 717 9360

E tessa.brewis@cdhlegal.com

Etta Chang

Director

T 427 (0)11 562 1432

M +27(0)72 879 1281

E etta.chang@cdhlegal.com

Vivien Chaplin

Director

T +27(0)11 562 1556

M +27(0)82 411 1305

E vivien.chaplin@cdhlegal.com

Clem Daniel

Director

T +27(0)11 562 1073

M +27(0)82 418 5924

E clem.daniel@cdhlegal.com

Jenni Darling

Director

T +27(0)11 562 1878

M +27 (0)82 826 9055

E jennidarling@cdhlegal.com

André de Lange

Sector head

Director

Agriculture, Aquaculture

& Fishing Sector

T +27(0)21 405 6165

M +27(0)82 781 5858

E andre.delange@cdhlegal.com

Werner de Waal

Director

T +27(0)21 481 6435

M +27 (0)82 466 4443

E werner.dewaal@cdhlegal.com

John Gillmer

Joint Sector head

Director

Private Equity

T +27(0)21 405 6004

M +27(0)82 330 4902

E john.gillmer@cdhlegal.com

Jay Govender

Sector Head

Director

Projects & Energy

T +27(0)11 562 1387

M +27(0)82 467 7981

E jay.govender@cdhlegal.com
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Johan Green

Director

T +27(0)21 405 6200

M +27 (0)73 304 6663

E johan.green@cdhlegal.com

lan Hayes

Director

T +27(0)11 562 1593

M +27 (0)83 326 4826

E ian.hayes@cdhlegal.com

Peter Hesseling

Director

T +27(0)21 405 6009

M +27(0)82 883 3131

E peter.hesseling@cdhlegal.com

Quintin Honey

Director

T +27(0)11 562 1166

M +27(0)83 652 0151

E quintin.honey@cdhlegal.com

Brian Jennings

Director

T +27(0)11 562 1866

M +27 (0)82 787 9497

E brianjennings@cdhlegal.com

Rachel Kelly

Director

T +27(0)11 562 1165

M +27(0)82 788 0367

E rachelkelly@cdhlegal.com

Yaniv Kleitman

Director

T +27(0)11 562 1219

M +27(0)72 279 1260

E yaniv.kleitman@cdhlegal.com

Justine Krige

Director

T +27(0)21 4816379

M +27(0)82 479 8552

E justine.krige@cdhlegal.com

Johan Latsky

Executive Consultant

T +27(0)11 562 1149

M +27(0)82 554 1003

E johan.latsky@cdhlegal.com

Nkcubeko Mbambisa

Director

T +27(0)21 4816352

M +27 (0)82 058 4268

E nkcubeko.mbambisa@cdhlegal.com

Nonhla Mchunu

Director

T +27(0)11562 1228

M +27(0)82 314 4297

E nonhla.mchunu@cdhlegal.com

Ayanda Mhlongo

Director

T +27(0)21 481 6436

M +27(0)82 787 9543

E ayanda.mhlongo@cdhlegal.com

William Midgley

Director

T +27(0)11562 1390

M +27(0)82 904 1772

E william.midgley@cdhlegal.com

Tessmerica Moodley

Director

T +27(0)21 4816397

M +27(0)73 401 2488

E tessmerica.moodley@cdhlegal.com
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For more information about our Corporate & Commercial practice and services in South Africa and Kenya, please contact:

Anita Moolman

Director

T +27(0)11 562 1376

M +27(0)72 252 1079

E anita.moolman@cdhlegal.com

Jerain Naidoo

Director

T +27(0)11562 1214

M +27(0)82 788 5533

E jerain.naidoo@cdhlegal.com

Francis Newham

Executive Consultant

T +27(0)21 4816326

M +27(0)82 458 7728

E francis.newham@cdhlegal.com

Gasant Orrie

Cape Managing Partner
Director

T +27(0)21 405 6044

M +27(0)83 282 4550

E gasant.orrie@cdhlegal.com

Verushca Pillay

Director

T +27(0)11 562 1800

M +27(0)82 579 5678

E verushca.pillay@cdhlegal.com

David Pinnock

Joint Sector head

Director

Private Equity

T +27(0)11562 1400

M +27(0)83 675 2110

E david.pinnock@cdhlegal.com

Allan Reid

Sector head

Director

Mining & Minerals

T +27(0)11 562 1222

M +27 (0)82 854 9687

E allan.reid@cdhlegal.com

BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

PLEASE NOTE

Megan Rodgers

Sector Head

Director

Oil & Gas

T +27(0)21 481 6429

M +27(0)79 877 8870

E megan.rodgers@cdhlegal.com

Ludwig Smith

Director

T +27(0)11 562 1500

M +27(0)79 877 2891

E ludwig.smith@cdhlegal.com

Tamarin Tosen

Director

T +27(0)11 562 1310

M +27 (0)72 026 3806

E tamarin.tosen@cdhlegal.com

Roxanna Valayathum

Director

T +27(0)11562 1122

M +27 (0)72 464 0515

E roxanna.valayathum@cdhlegal.com

Roux van der Merwe

Director

T +27(0)11562 1199

M +27(0)82 559 6406

E roux.vandermerwe@cdhlegal.com

Charl Williams

Director

T +27(0)21 405 6037

M +27(0)82 829 4175

E charlwilliams@cdhlegal.com

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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