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As discussed in our previous Alert, the
COVID-19 pandemic has had an impact

on reporting obligations for listed entities.
As a result, the JSE has reminded sponsors
and designated advisors of their continuing
disclosure obligations amidst the pandemic.
On 10 September 2020, the JSE issued ;
a further letter (JSE Letter) pertaining to /
communication with investors and the /
continuing obligation to disclose information
when issuers embark on capital raisings. Now,
more than ever, it is important that investors
are provided with clear and transparent
information in order to promote certainty and
to counter volatility in share prices.
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BLACK ECONOMIC
EMPOWERMENT

SCA confirms BEE Act takes
precedence when determining
BBBEE criteria

In the recent case of Airports Company South Africa
SOC Ltd v Imperial Group Ltd and others [2020]
JOL 46607 (SCA), Airports Company South Africa
SOC Limited (ACSA), the appellant, sought to set
aside a decision granted by the High Court in favour
of Imperial Group Limited (Imperial) in terms of
which the High Court held that a Requests for Bids
(RFB) issued by ACSA for the grant of car rental
concessions and the decision to publish it were
unlawful, inconsistent with the Constitution and the
legislative framework envisaged therein, and invalid.
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CORPORATE & COMMERCIAL

Given the uncertainty
introduced by the
pandemic, it is important
that investors are provided
with information which
provides insight into the
potential impact on the
cash flow of issuers.

The JSE issues further guidance
on disclosure obligations

As discussed in our previous Alert,

the COVID-19 pandemic has had an
impact on reporting obligations for
listed entities. As a result, the JSE has
reminded sponsors and designated
advisors of their continuing disclosure
obligations amidst the pandemic. On
10 September 2020, the JSE issued a
further letter (JSE Letter) pertaining

to communication with investors and
the continuing obligation to disclose
information when issuers embark on
capital raisings. Now, more than ever, it
is important that investors are provided
with clear and transparent information
in order to promote certainty and to
counter volatility in share prices.

Under the general disclosure principles
contained in paragraph 8 of the JSE
Listings Requirements (Requirements),
issuers must provide full information of
activities that are price sensitive, ensure
adequate opportunity to consider this
information, ensure equal treatment
for all shareholders, and ensure that
the Requirements promote investor
confidence in standards of disclosure.
When raising capital, issuers should bear in
mind the following focus areas:

Business insights

Given the uncertainty introduced by the
pandemic, it is important that investors are
provided with information which provides
insight into the potential impact on the
cash flow of issuers.

Issuers must provide a forward-looking
assessment which includes a discussion
of the following factors: (i) the impact the
pandemic may have on demand for the
issuer’s product or services, (ii) the impact
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on supply chain deliverables, and (iii) any
other pandemic-related business issues
which issuers are experiencing. The issuer
must also provide its investors with insight
into its future cash flow position, which
should take into account factors such

as debt covenant triggers, the proximity
of the issuer breaching debt covenant
triggers, and the board’s view of debt levels
and how any potential breach of debt
covenant triggers can be addressed.

An issuer should also provide a narrative
account which considers the impact of
the factors above on its income statement,
balance sheet and cash flows. These
business insights should be provided in
terms of the issuer’s continuing obligations
and in the context of any new corporate
action.

Financial reporting obligations
under IFRS

The JSE Letter reiterates the importance of
presenting a statement of cash flow which
complies with International Accounting
Standard 7, that is, investors should be
provided with detailed information which
will allow investors to understand the
future liquidity obligations of an issuer.

Specific disclosures in statements and
circulars

Paragraph 7 of the Requirements sets

out information which must be included

in pre-listing statements and circulars
relating to rights offers, capitalisation
issues and Category 1 transactions. When
providing disclosures in circulars pertaining
to the description of the business, the
prospects of the company, and the use of
funds, the business insights above should
be included.
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Investors have indicated
that more information
will be of great assistance
in deciding whether to
inject further capital into
an issuer.

The JSE warns issuers against using vague
and generic language and suggests that
a short paragraph will not be enough to
comply with the Requirements. When
disclosing the business activities and the
prospects of success of the business, the
issuer should address both the past and
future impact that the pandemic has had
or will have. When raising capital, issuers
should provide a detailed explanation of
the intended use of the funds and the
objects that the issuer hopes to achieve.
Sponsors and designated advisors are
reminded to provide comprehensive and
detailed disclosures in order for investors
to be in a position to make informed
decisions.

Frequency of reporting

The JSE suggests that more frequent and
detailed communication to the market will
benefit transparent price information. The
JSE Letter discusses quarterly reporting,
which is not mandatory. However the

JSE suggests that more frequent updates,
published together with a trading
statement, may better assist success in
capital raisings.

Trading statement obligations

In terms of paragraph 3.4(b) of the
Requirements, issuers must publish a
trading statement when a reasonable
degree of certainty exists that the
financial results for the period to be
reported on next will differ by at least
20% from (i) the financial results for the
previous corresponding period, or (ii) a
profit forecast previously provided to the
market in relation to such period. Trading
statements must provide specific guidance
by including comparative numbers
which must take the form of (i) a specific
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The JSE issues further guidance
on disclosure obligation. continued

number and percentage to describe the
difference, (i) a range of percentages

and numbers to describe the difference,
or (iii) a minimum percentage difference
and number difference, together with any
other relevant information that the issuer
has at its disposal at the time. Issuers are
reminded that the reference to 20% is the
trigger for a trading statement. Therefore,
issuers must advise the market of the
actual minimum percentage change in
earning and headline earnings which they
anticipate and not solely refer to the 20%.
If issuers publish a minimum percentage,
issuers must provide an update to the
market as soon as more certainty exists as
to the actual percentage or by providing a
range to describe the differences.

Additional disclosures for capital raising

Investors have indicated that more

information will be of great assistance

in deciding whether to inject further

capital into an issuer. The JSE therefore

requests that the following be included

in any capital raising documents, for the

foreseeable future (at least the next 12

months):

e paragraph 7.A.15 of the Requirements
(details of material loans);

e paragraph 7.F.7 of the Requirements
(material risks) specifically in the
context of risks that impact cashflows;
and

e the information discussed in the
business insights paragraph above.

Rights offer timetables

The JSE notes that concerns have
been raised about the negative impact
of delays the rights offer timetables
brought between the announcement
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The JSE requires full
transparency with
regard to the identity
of all underwriters,
sub-underwriters and
shareholders who have
provided irrevocable
undertakings together
with the fee structure
applicable to each of
these parties.

The JSE issues further guidance
on disclosure obligation. continued

of the intention to embark on a capital
raising exercise and the provision of the
key terms of a rights offer including the

(i) total amount to be raised, (ii) the pricing
mechanism / formula to apply, and (iii)
the actual price. These delays can lead to
price volatility.

In order to reduce the concerns, issuers
are encouraged to implement the
following mechanisms:

e strictinternal controls around the
flow of information so that issuers are
not forced to make an early intention
announcement when they have not
finalised the key terms;

e asshorta period as possible between
the intention announcement and the
formal declaration date in terms of the
JSE corporate actions timetables;

e disclosure of all of the key terms
as soon as possible, and if it is not
possible to disclose all of the key
terms, disclosure of those key terms
that are known;

e disclosure of the identity of any
intended underwriters to the rights
offer; and

e disclosure of the business insights as
soon as possible.

Underwriting

The JSE requires full transparency with
regard to the identity of all underwriters,
sub-underwriters and shareholders who
have provided irrevocable undertakings
together with the fee structure applicable
to each of these parties. The disclosure
must include details of (i) whether the
fee is payable on the entire rights offer

or only the portion for which irrevocable
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undertakings were not provided by the
shareholders, and (ii) the amount payable
to each party, expressed as both a rand
amount and a percentage of the amount
being underwritten (Market Related
Disclosures). Fees paid to shareholders
must be market related.

The JSE notes that the Market Related
Disclosures strictly speaking only apply
when the underwriter is a shareholder.
However, the JSE now requires that

this information be disclosed in all
circumstances regardless of whether the
underwriter is a shareholder. The Market
Related Disclosures must also be provided
when there is a commitment fee payable
for providing an irrevocable undertaking.

Furthermore, issuers are required to
include a narrative, explaining why they
believe the fee is market related, taking
into account the nature of the service.

If the fee is being paid to a related party,
the issuer must explain the governance
process applied to the negotiation process.
These disclosures are to be provided

for underwriting, sub-underwriting and
commitment fees.

Governance

While the content and timing of disclosures
are important, issuers are reminded

to apply the highest level of corporate
governance to their processes and

capital raising exercises. Investors should
be treated fairly in terms of access to
information and price sensitive information
must be disclosed in accordance with the
Requirements.

Ben Strauss, Clara Hofmeyr
and Chanté du Plessis
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In September 2017, ACSA
had published the RFB in
which members of the
public were invited to bid
for the hiring of 71 car
rental kiosks and parking
bays at nine airports that
were operated by ACSA.

BLACK ECONOMIC EMPOWERMENT

SCA confirms BEE Act takes
precedence when determining

BBBEE criteria

In the recent case of Airports Company
South Africa SOC Ltd v Imperial Group
Ltd and others [2020] JOL 46607 (SCA),
Airports Company South Africa SOC
Limited (ACSA), the appellant, sought
to set aside a decision granted by the
High Court in favour of Imperial Group
Limited (Imperial) in terms of which
the High Court held that a Requests
for Bids (RFB) issued by ACSA for the
grant of car rental concessions and the
decision to publish it were unlawful,
inconsistent with the Constitution and
the legislative framework envisaged
therein, and invalid.

In September 2017, ACSA had published
the RFB in which members of the public
were invited to bid for the hiring of

71 car rental kiosks and parking bays at
nine airports that were operated by ACSA.
The RFB indicated that each successful
applicant would be granted a concession
for a period of at least 10 years. Bids were
also to be evaluated in four stages. In

the first stage, bidders were required to
meet certain pre-qualification criteria. A
failure to comply with the pre-qualification
criteria meant that the bidder in question
would fail at the first hurdle and would
not be eligible to proceed to the second
stage of the evaluation process. The
pre-qualification criteria of the RFB related
to BEE and prescribed the minimum
percentages of designated persons that
each large entity was expected to have
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at the level of Ownership, Enterprise
and Supplier Development as well
as Management Control. The criteria
prescribed for Ownership were,

"At least 30% of exercisable voting
rights in the enterprise in the hand
of black people” and “at least

15% of exercisable voting rights

in the enterprise in the hands of
black women”. The prescribed
criteria for Enterprise and Supplier
Development were "At least 40%
procurement spend (excluding
procurement of motor vehicles)
from suppliers that are at least 51%
black-owned” and “at least 12%
procurement spend (excluding
procurement of motor vehicles)
from suppliers that are at least 30%
black women owned".

The three criteria specified in relation to
Management Control were,

"At least 30% Black executive
management as a percentage of all
executive management within the
car rental division of the entity”; "At
least 15% black female executive
management as a percentage of
all executive management within
the car rental division of the entity”,
and "At least 2% black employees
with disabilities as a percentage of
all employees”.

Imperial submitted a bid under the RFB,
but also challenged its validity at the same
time, and ultimately made application

to the High Court for the urgent review
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ACSA contended that
Imperial's application for
review was premature as
it had not yet made a final
decision pertaining to

the bids.

BLACK ECONOMIC EMPOWERMENT

SCA confirms BEE Act takes
precedence when determining
BBBEE criteria..continued

and setting aside of the RFB, under the
provisions of the Promotion of Access

to Justice Act 3 of 2000 (PAJA), and on
the principle of legality. ACSA contended
that Imperial's application for review
was premature as it had not yet made a
final decision pertaining to the bids. It
also alleged that its decision to issue the
RFB did not amount to an administrative
action and was not reviewable under
PAJA. However, in favour of Imperial, the
High Court held that the RFB and ACSA’s
decision to publish it were to be set aside
under the principle of legality and PAJA.

On appeal, Imperial contended that the
decision to issue and publish the RFB
amounted to the exercise of a public
power reviewable either in terms of PAJA
or the principle of legality, that it was
invalid because it had no lawful basis, was
irrational, and contravened the provisions
of section 217 of the Constitution and

the statutes envisaged in that section.
Imperial contended that the inclusion

of prequalification criteria imposing
discriminatory minimum ownership,
enterprise and supplier development as
well as management control requirements
based on race and gender were unlawful
as they contravened section 217 of the
Constitution (which provides that when
an organ of State or any other institution
identified in national legislation, contracts
for goods or services, it must do so in
accordance with the system which is

fair, equitable, transparent, competitive
and cost effective), the Preferential
Procurement Policy Framework Act 5

of 2000 (PPPFA) and its regulations, as
well as the Broad-Based Black Economic
Empowerment Act 53 of 2003 (BBBEE Act)
read with the Tourism Sector Code.
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Although ACSA acknowledged that PAJA
applies to any tender award, it maintained
that PAJA was not applicable to the RFB.
It relied on three main contentions for
that submission. First, because it had not
yet made a final award, with the result
that the mere issuance of the RFB had no
direct external legal effect and thus had
no adverse effects on Imperial’s rights.
ACSA thus contended that Imperial’'s
review application was premature.
Second, ACSA submitted that section 217
of the Constitution does not apply to

the RFB because it was merely granting
concessions to bidders who were paying it
for those concessions and not “procuring”
anything from the bidders or “contracting
for goods and services". ACSA contended
that section 217 of the Constitution is,

in any event, only applicable where an
organ of state is incurring an expense.

As the nature of the contract envisioned
in the RFB would not result in ACSA
incurring an expense, it did not concern
procurement for goods or services, thus
making it unnecessary for ACSA to comply
with section 217 of the Constitution or
the PPPFA. ACSA contended that even if
it were to be found that section 217 was
applicable to the RFB, the PPPFA and

its regulations would be inapplicable in

a situation where ACSA was not paying
providers for goods and services.

Regarding the question whether Imperial’s
application had been premature, the

court considered whether the publication
and issuance of the RFB constituted
administrative action under PAJA. The
court found that it was clear from the
provisions of the RFB that a bidder who did
not meet the prescribed prequalification
criteria would be automatically disqualified
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The clear implication is
that organs of state may
implement preferential
procurement policies
provided they do so within
a framework prescribed by
national legislation.

BLACK ECONOMIC EMPOWERMENT

SCA confirms BEE Act takes
precedence when determining
BBBEE criteria..continued

from the evaluation process at stage |

and that the RFB did not permit ACSA to
exercise any discretion in that regard. It
was also undisputed that in the light of the
prequalification criteria, the self-evident
outcome of stage | of the evaluation
process was that Imperial would be
disqualified from further evaluation.

Referring to the dicta of the court in the
matter of Chairman of the State Tender
Board v Digital Voice Processing (Pty)

Ltd; Chairman of the State Tender Board

v Sneller Digital (Pty) Ltd and others

that "Generally speaking, whether an
administrative action is ripe for challenge
depends on its impact and not on whether
the decisionmaker has formalistically
notified the affected party of the decision
or even on whether the decision is a
preliminary one or the ultimate decision in
a layered process... Ultimately, whether a
decision is ripe for challenge is a question
of fact, not one of dogma,” the court

held that the automatic disqualification of
Imperial at the first hurdle of the evaluation
process would have an external effect and
adversely affected Imperial's legal rights;
and that, on the facts, the RFB constituted
an administrative action in terms of PAJA
that was capable of a judicial challenge.

Regarding the contention by ACSA that
section 217 of the Constitution was

not applicable, the court found that it

is clear that the freedom conferred on
organs of state to implement preferential
procurement policies is circumscribed

by subsection 217(3), which provides that
national legislation “must” prescribe a
framework within which the preferential
procurement policies "'must” be
implemented. The clear implication is that
organs of state may implement preferential
procurement policies provided they do so
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within a framework prescribed by national
legislation. The minority judgment of
Molemela JA in this matter, which arrived
at the same conclusion on the matter as
the majority judgment, is highly instructive
and persuasive on the role and status

of the PPPFA and BBBEE Act. The court
noted that the PPPFA and the BBBEE

Act constitute the legislative scheme
envisaged in section 217(3).

Molemela JA found that the ordinary
interpretation of the word “procure” in
section 217 was that of “obtain” and that

it is not limited to where the organ of
state would incur expenditure. The court
explained further that section 217(1)
provides that “procurement” means “to
contract for goods or services”, and that

it does not restrict the means by which
goods and services are acquired. The
judge also expressed that it was clear from
the RFB that the object of inviting the
bidders was ultimately for ACSA's benefit
as ACSA had asserted that it sought to

use a car rental strategy to increase its
international airport standards through the
allocation of car rental facilities at ACSA
airports which would increase stakeholder
value and increase its revenue generation.
Ultimately, the court held that the RFB was
subject to section 217 of the Constitution.

On whether the RFB was unlawful,
irrational or invalid, Imperial contended
that the decision to issue and publish

the RFB was irrational because ACSA

has not conducted any research prior

to publishing the RFB and that there

was no proper factual basis and proper
consideration of all the relevant facts
showing that the prequalification criteria,
scoring methods or transformation criteria
were necessary, feasible or achievable in
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Based on the facts before
it, the court concluded
that the RFB was based

on the wrong premise

and this wrong premise
led to ACSA's failure to
comply with section 217 of
the Constitution and the
legislation emanating from
the section.

BLACK ECONOMIC EMPOWERMENT

SCA confirms BEE Act takes
precedence when determining
BBBEE criteria..continued

the car rental market. It also contended
that there was no demonstration of

the correct application of the law, thus
rendering the decision to publish the
RFB irrational. ACSA contended that

it was unquestionable that seeking to
transform any industry was a legitimate
government purpose. It maintained that
the pre-qualification criteria were rationally
connected to ACSA's envisioned purpose
of accomplishing transformation of the
car rental industry.

The court noted that (i) the principle

of legality dictates that there must be

a rational connection between the
decision taken and the purpose for which
the decision was taken; (ii) a decision is
‘rationally” connected to the purpose for
which it was taken if it is connected to
that purpose by reason, as opposed to
being arbitrary or capricious; and (iii) PAJA
provides that an administrative action is
reviewable if it is not rationally connected
to the purpose for which it was taken. The
court also stated that it has in previous
judgments emphasised that in order to

be rational, a decision must be based on
accurate findings of fact and a correct
application of the law, and that a wrong
or mistaken interpretation of a provision
in a statute constitutes an error of law that
is reviewable under PAJA and under the
principle of legality. Based on the facts
before it, the court concluded that the
RFB was based on the wrong premise

and this wrong premise led to ACSA’s
failure to comply with section 217 of the
Constitution and the legislation emanating
from the section.

Molemela JA stated that in determining
whether the RFB contravened the principle
of legality, the court had to consider the
relevant provisions of the PPPFA and the
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BBBEE Act in order to determine whether
the PPPFA is applicable to the RFB, and

if so, whether the RFB passes muster in
relation to the procurement provisions
stipulated in those two statutes.

He noted that ACSA falls within the ambit
of the BBBEE Act because it is a public
entity as defined in that Act and that the
following is relevant in relation to the
BBBEE Act:

* Interms of section 9 of the BBBEE
Act, the Minister of Trade and Industry
(Minister) is empowered to issue
Codes of Good Practice on black
economic empowerment (BBBEE
Codes) that may include, inter alia,
qualification criteria for preferential
purposes for procurement and other
economic activities.

e The provisions of section 9(2) read
in conjunction with section 11(2) of
the BBBEE Act emphasise the need
to ensure that the preparation and
issuance of BBBEE codes by the
Minister are informed by a strategy
that provides for “an integrated,
coordinated and uniform approach to
black economic empowerment” by all
the stakeholders, including the organs
of state. It is undisputed that the BBBEE
code that is relevant to the RFB is
the Amended Tourism BBBEE Sector
Code (Tourism Code) published on
20 November 2015. Its provisions are
therefore binding on ACSA.

e Section 9(6) provides that the Minister
may permit organs of state or public
entities to specify qualification criteria
for procurement and other economic
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BLACK ECONOMIC EMPOWERMENT
SCA confirms BEE Act takes
precedence when determining

BBBEE criteria..continued

Molemela JA stated

that it is plain that it is
not open to an organ

of state, without the
Minister’'s consent, to
design its own custom-
made set of qualification
criteria that deviate from
the provisions of the
applicable BBBEE code.

activities which exceed those set in
the BBBEE codes. That provision thus
gives recourse to organs of state that
are not content with the standards of
empowerment and measurement set
out in the BBBEE codes.

Section 10(1), in peremptory terms,
requires every organ of state and
public entity to apply the relevant
BBBEE code when determining, inter
alia, the qualification criteria for the
issuing of licences, concessions or
other authorisations in respect of
economic activity and in developing
and implementing a preferential
procurement policy.

Section 10(2)(a) permits the Minister
to consult with organs of state or
public entities and to, pursuant to
that consultation, exempt that organ
of state from the requirements of
the BBBEE code or allow deviation
from it. It is abundantly clear from
all the provisions of the BBBEE Act
canvassed above that that Act is aimed
at achieving uniformity of standards
and measurement.

The following aspects attest loudly
to the binding nature of the BBBEE
Codes. Section 10(3) enjoins
enterprises within a sector for which
a BBBEE code has been issued, to
measure entities for compliance with
the requirements of BBBEE only in
accordance with that code; second,
there is an injunction to provide
particular, objectively verifiable facts
or circumstances before the Minister
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can grant an exemption or deviation
from the provisions of the applicable
BBBEE code; third, deviation requires
the Minister's express consent, as
such consent, once granted, must be
published in the Gazette.

Molemela JA stated that it is plain that it
is not open to an organ of state, without
the Minister's consent, to design its own
custom-made set of qualification criteria
that deviate from the provisions of the
applicable BBBEE code; and given that
stakeholders are given an opportunity to
give an input that informs the issuance
and amendment of the BBBEE codes, the
BBBEE Act’'s demand for all stakeholders
to follow an integrated, coordinated and
uniform approach is to be expected.

He also states strongly that:

“For each organ of state to be
allowed to, without the Minister’s
input, design its own unique criteria
that deviate from those laid down in
the sector codes would render the
uniformity sought to be achieved

by the strategies envisaged in the
BBBEE Act, nugatory. Moreover,

that would allow organs of state

to impermissibly arrogate to
themselves a power that has been
given to the Minister. It is undisputed
that ACSA at no stage obtained the
consent of the Minister to deviate
from the provisions of the Code. To
argue that the BBBEE Act and the
Tourism Code do not preclude ACSA
from setting out the qualification
criteria laid down in the impugned
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Since ACSA was unable

to demonstrate objective
transformation criteria that
would justify the award

of the RFB to another
tenderer, Molemela

JA concluded the RFB
Contravened section 2(1)(f)
of the PPPFA.

BLACK ECONOMIC EMPOWERMENT

SCA confirms BEE Act takes
precedence when determining
BBBEE criteria..continued

provisions of its RFB is to seek to
place form ahead of substance.

In so far as ACSA, by virtue of the
qualification criteria set out in the
RFB, deviated from the Tourism
Code without the Minister’s consent,
it purported to exercise a power for
which it was not authorised, thereby
offending section 6(2)(a)(i) of PAJA."

The court also concluded that while it is
rational to set BBBEE criteria for purposes
of promoting transformation, the choice
of the specific criteria must be informed
by reason. ACSA could have approached
the Minister for purposes of obtaining his
consent for exemption, deviation or the
implementation of criteria that exceed
those enunciated in the Tourism Code. It
chose not to do so. Moreover, ACSA has
not proffered any plausible explanation
for setting criteria that are out of sync
with those already prescribed in the
BBBEE codes. Thus ACSA's decisions
were arbitrary.

Of further interest is that in considering
the application of the PPPFA to the RFB,
Molemela JA states that it must be borne
in mind that section 3(2) of the BBBEE

Act makes it clear that in the event of any
conflict between the BBBEE Act and any
other law in force immediately prior to
the date of commencement of the BBBEE
Act, the BBBEE Act prevails and as such
the BBBEE Act will trump the PPPFA on
any matter that is specifically dealt with in
the BBBEE Act. The PPPFA was enacted
before the BBBEE Act and will accordingly
be trumped by the BBBEE Act if it conflicts
with the BBBEE Act on any matter that the
BBBEE Act caters for.
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Molemela JA noted that the PPPFA
contains qualification criteria for price
and BBBEE compliance, and the criteria
set out in the RFB contravened the criteria
in the PPPFA. Section 2(1)(f) of PPPFA
provides that a tender must be awarded to
a tenderer who scored the highest points
unless objective criteria justify that it be
awarded to another tenderer. The court
found that the RFB provides that ACSA
may award the contract to a bidder other
than the highest scoring bidder when
transformation imperatives allow for this,
but that such transformation imperatives
could not be established from the RFB or
ACSA's transformation policy. Since ACSA
was unable to demonstrate objective
transformation criteria that would

justify the award of the RFB to another
tenderer, Molemela JA concluded the RFB
Contravened section 2(1)(f) of the PPPFA.

The court finally concluded that the
qualification criteria in the RFB was not
rationally connected to purpose for which
they were intended; such provisions
materially tainted the decision to issue
and publish the RFB; and that such
decision was unlawful in terms of the
principle of legality and PAJA. It dismissed
ACSA's appeal.

Verushca Pillay and
Arnold Saungweme
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1t by BEE M&A Deal Flow. 2" by General Corporate Finance Deal Flow. for the 6th time in 7 years 2" by M&A Deal Value.

1% by General Corporate 1t by BEE M&A Deal Value. 1t by General Corporate Finance Deal Value. 3 by General Corporate Finance Deal Value.
Finance Deal Flow. 2" by BEE M&A Deal Flow. 2" by M&A Deal Flow and Deal Value (Africa,

2" by M&A Deal Value. Lead legal advisers on the Private Equity excluding South Africa). 2015

2" by M&A Deal Flow. Deal of the Year. 2" by BEE Deal Flow and Deal Value. 1t by M&A Deal Flow.

1+t by General Corporate Finance Deal Flow.

™.
CDH's Corporate, Commercial and M&A practice is ranked as a Top-Tier firm in THE LEGAL 500 EMEA 2020.

David Pinnock is ranked as a Leading Individual in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020.
Willem Jacobs is ranked as a Leading Individual in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020.
David Thompson is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020. /
Johan Green is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020.
Johan Latsky is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020.
Lilia Franca is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020.

The ———
Peter Hesseling is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020.
Justine Krige is ranked as a Next Generation Partner in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020.
CDH's Investment Funds practice is ranked in Tier 3 in THE LEGAL 500 EMEA 2020. 50 0

John Gillmer is recommended in Investment Funds in THE LEGAL 500 EMEA 2020.
Wayne Murray is ranked as a Rising Star in Investment Funds in THE LEGAL 500 EMEA 2020.
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https://www.cliffedekkerhofmeyr.com/en/news/?tag=covid-19

OUR TEAM

For more information about our Corporate & Commercial practice and services, please contact:

Willem Jacobs

National Practice Head

Director

Corporate & Commercial

T +27(0)11 562 1555

M +27(0)83 326 8971

E willem.jacobs@cdhlegal.com

David Thompson

Regional Practice Head

Director

Corporate & Commercial

T +27(0)21 481 6335

M +27(0)82 882 5655

E david.thompson@cdhlegal.com

Mmatiki Aphiri

Director

T +27(0)11 562 1087

M +27(0)83 497 3718

E mmatiki.aphiri@cdhlegal.com

Roelof Bonnet

Director

T +27(0)11 562 1226

M +27(0)83 325 2185

E roelof.bonnet@cdhlegal.com

Tessa Brewis

Director

T +27(0)21 481 6324

M +27 (0)83 717 9360

E tessa.brewis@cdhlegal.com

Etta Chang

Director

T +27(0)11 562 1432

M +27 (0)72 879 1281

E etta.chang@cdhlegal.com

Vivien Chaplin

Director

T +27(0)11 562 1556

M +27(0)82 411 1305

E vivien.chaplin@cdhlegal.com

Clem Daniel

Director

T +27(0)11 562 1073

M +27(0)82 418 5924

E clem.daniel@cdhlegal.com

Jenni Darling

Director

T +27(0)11 562 1878

M +27 (0)82 826 9055

E jennidarling@cdhlegal.com

André de Lange

Director

T +27(0)21 405 6165

M +27(0)82 781 5858

E andre.delange@cdhlegal.com

Werner de Waal

Director

T +27(0)21 4816435

M +27 (0)82 466 4443

E werner.dewaal@cdhlegal.com

Emma Dempster

Projects & Energy

Director

T +27(0)11 562 1194

M +27(0)79 491 7683

E emma.dempster@cdhlegal.com

Lilia Franca

Director

T +27(0)11 562 1148

M +27(0)82 564 1407

E lilia.franca@cdhlegal.com

John Gillmer

Director

T +27(0)21 405 6004

M +27(0)82 330 4902

E john.gillmer@cdhlegal.com

Jay Govender

Projects & Energy Sector Head
Director

T +27(0)11 562 1387

M +27(0)82 467 7981

E jay.govender@cdhlegal.com
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Johan Green

Director

T +27(0)21 405 6200

M +27 (0)73 304 6663

E johan.green@cdhlegal.com

Peter Hesseling

Director

T +27(0)21 405 6009

M +27(0)82 883 3131

E peter.hesseling@cdhlegal.com

Quintin Honey

Director

T +27(0)11 562 1166

M +27(0)83 652 0151

E quintin.honey@cdhlegal.com

Kendall Keanly

Director

T +27(0)21 481 6411

M +27 (0)83 645 5044

E kendall.keanly@cdhlegal.com

Rachel Kelly

Director

T +27(0)11 562 1165

M +27(0)82 788 0367

E rachelkelly@cdhlegal.com

Yaniv Kleitman

Director

T +27(0)11 562 1219

M +27(0)72 279 1260

E yaniv.kleitman@cdhlegal.com

Justine Krige

Director

T +27(0)21 481 6379

M +27 (0)82 479 8552

E justine.krige@cdhlegal.com

Johan Latsky

Executive Consultant

T +27(0)11 562 1149

M +27(0)82 554 1003

E johan.latsky@cdhlegal.com

Giada Masina

Director

T +27(0)11 562 1221

M +27 (0)72 573 1909

E giada.masina@cdhlegal.com

Nkcubeko Mbambisa

Director

T +27(0)21 4816352

M +27 (0)82 058 4268

E nkcubeko.mbambisa@cdhlegal.com

Nonhla Mchunu

Director

T +27(0)11562 1228

M +27(0)82 314 4297

E nonhla.mchunu@cdhlegal.com

Ayanda Mhlongo

Director

T +27(0)21 481 6436

M +27(0)82 787 9543

E ayanda.mhlongo@cdhlegal.com

William Midgley

Director

T +27(0)11562 1390

M +27(0)82 904 1772

E william.midgley@cdhlegal.com

Tessmerica Moodley

Director

T +27(0)21 4816397

M +27(0)73 401 2488

E tessmerica.moodley@cdhlegal.com

Anita Moolman

Director

T +27(0)11562 1376

M +27(0)72 252 1079

E anita.moolman@cdhlegal.com

Jerain Naidoo

Director

T +27(0)11 562 1214

M +27(0)82 788 5533

E jerain.naidoo@cdhlegal.com
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OUR TEAM

For more information about our Corporate & Commercial practice and services, please contact:

Francis Newham

Executive Consultant

T +27(0)21 4816326

M +27(0)82 458 7728

E francis.newham@cdhlegal.com

Gasant Orrie

Cape Managing Partner
Director

T +27(0)21 405 6044

M +27(0)83 282 4550

E gasant.orrie@cdhlegal.com

Verushca Pillay

Director

T +27(0)11562 1800

M +27(0)82 579 5678

E verushca.pillay@cdhlegal.com

David Pinnock

Director

T +27(0)11 562 1400

M +27(0)83 675 2110

E david.pinnock@cdhlegal.com

Allan Reid

Director

T +27(0)11 562 1222

M +27(0)82 854 9687

E allan.reid@cdhlegal.com

Megan Rodgers

Oil & Gas Sector Head

Director

T +27(0)21 481 6429

M +27 (0) 79 877 8870

E megan.rodgers@cdhlegal.com

BBBEE STATUS: LEVEL TWO CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

PLEASE NOTE

Ludwig Smith

Director

T +27(0)11 562 1500

M +27 (0)79 877 2891

E ludwig.smith@cdhlegal.com

Ben Strauss

Director

T +27(0)21 405 6063

M +27 (0)72 190 9071

E ben.strauss@cdhlegal.com

Tamarin Tosen

Director

T +27(0)11 562 1310

M +27 (0)72 026 3806

E tamarin.tosen@cdhlegal.com

Roxanna Valayathum

Director

T +27(0)11 562 1122

M +27 (0)72 464 0515

E roxanna.valayathum@cdhlegal.com

Roux van der Merwe

Director

T +27(0)11 562 1199

M +27(0)82 559 6406

E roux.vandermerwe@cdhlegal.com

Charl Williams

Director

T +27(0)21 405 6037

M +27(0)82 829 4175

E charlwilliams@cdhlegal.com

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11 562 1000 F +27 (0)11 562 1111 E jhb@cdhlegal.com

CAPE TOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 481 6300 F +27 (0)21 481 6388 E ctn@cdhlegal.com

STELLENBOSCH

14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 481 6400 E cdhstellenbosch@cdhlegal.com
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https://www.facebook.com/CDHLegal
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc
https://www.instagram.com/cdhlegal/
https://www.cliffedekkerhofmeyr.com/en/news/#tab-podcasts

