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IN TH |S Where do we stand on sale of immovable
ISS U E property agreements signed electronically?

Electronic signatures have become a topic of broad and current
interest. The legal stance on the validity of the use of electronic
signatures in the context of sale of property agreements was
clear in the past. The recent case of Borcherds and Another

v Duxbury and Others (1522/2020) [2020] ZAECPEHC 37

(22 September 2020) heard by the Eastern Cape High Court
has created a degree of uncertainty regarding the use of
electronic signatures in the context of sale of immovable
property agreements.
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The issue before the
court relevant to this
discussion was whether
an electronically signed
sale of immovable
property agreement
was valid or not.
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Where do we stand on sale of

Immovable property agreements
signed electronically?

Electronic signatures have become a
topic of broad and current interest. The
legal stance on the validity of the use

of electronic signatures in the context
of sale of property agreements was
clear in the past. The recent case of
Borcherds and Another v Duxbury and
Others (1522/2020) [2020] ZAECPEHC
37 (22 September 2020) heard by the
Eastern Cape High Court has created a
degree of uncertainty regarding the use
of electronic signatures in the context of
sale of immovable property agreements.

The ECTA and the legal position prior to
the Borcherds v Duxbury case

The Electronic Communications and
Transactions Act 25 of 2002 (ECTA)

gives recognition to transactions
concluded electronically. The ECTA
facilitates electronic communications
and transactions and allows for the use of
electronic signatures.

CDH’'S COVID-19

In terms of ECTA, any agreement
concluded in terms of the Alienation of
Land Act 68 of 1981 (the Alienation of Land
Act) may not be validly signed by means
of an electronic signature. The category
of agreements that fall under the ambit
of the Alienation of Land Act include sale
of immovable property agreements and
long-term lease agreements. It was trite
law that a sale of immovable property
agreement is required to be signed in wet
ink in order to be valid and enforceable.

The Borcherds v Duxbury case

The issue before the court relevant to this
discussion was whether an electronically
signed sale of immovable property
agreement was valid or not.

In this case the estate agent emailed a
signed offer to purchase to Duxbury (the
Seller). It was received by the Seller on his
cellular telephone and was then imported
into an application known as DocuSign.
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The Seller submitted
that the provisions of
ECTA, which allow for
the electronic signature
of documents, have no
application in respect
of transactions for the
alienation of land in
terms of the ECTA by
virtue of the provisions
of section 4(3) read with
Schedule 1 thereto.

Where do we stand on sale of

Immovable property agreements
signed electronically? continued

DocuSign is a mobile app. DocuSign allows
users to sign and annotate documents by
attaching a stored signature, which may

be created in graphic design software,
captured from an image of a paper
document or selected from a variety of
prefabricated signatures based on the
user’s legal name. The saved signature

can be applied to PDFs, word processing
documents and images. To complete

a document, participants apply their
signatures and send completed documents
to cloud storage for review.

The Seller signed the offer to purchase

by attaching his stored signature which
was created by capturing an image of a
paper document with his wet ink signature.
It was submitted by the Seller, whose
intention it was to have the sale agreement
decaled invalid, that the aforementioned
signature constituted an electronic
signature that is subject to the provisions
of the ECTA. The Seller submitted that the
provisions of ECTA, which allow for the
electronic signature of documents, have
no application in respect of transactions
for the alienation of land by virtue of

the provisions of section 4(3) read with
Schedule 1 thereto. It was therefore
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submitted that the offer to purchase is of
no force and effect as it does not satisfy

the signature requirement of section 2(1)
of the Alienation of Land Act.

The judgment highlights that the approach
of the courts to signatures has always
been pragmatic, not formalistic. They look
to whether the method of the signature
used fulfils the function of a signature - to
authenticate the identity of the signatory

- rather than to insist on the form of the
signature used.

It was common cause that the signatures
and initials of the Seller as contained in
the DocuSign application were digitised
versions of originally handwritten
signatures and initials. The learned Judge
referenced the work Contract — General
Principles (by Van Huyssteen, Lubbe and
Reinecke, 5th edition at 5.32, page 163)
which states that in the context of statutory
formalities such as the Alienation of Land
Act “the requirement of signature may
conceivably be satisfied by an electronic
signature, where a handwritten signature
is digitised and attached to an electronic
document, although this procedure is
open to abuse”. The judge ruled that the
facts of this case are such that there is no
suggestion of abuse.
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This judgment conflicts
with the legal position
set out in ECTA. This
judgment does not
refer to section 4(4) of
the ECTA. This section
provides that “this Act
must not be construed
as giving validity to any
transaction mentioned
in Schedule 2"
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Where do we stand on sale of

Immovable property agreements
signed electronically? continued

The court held that it is clear that by the
Seller affixing his signature and initials

to the offer to purchase utilising the
DocuSign application, the Seller signed the
contract as envisaged in section 2(1) of the
Alienation of Land Act with the intention of
being bound to the contract as seller. The
offer to purchase was declared to be valid
and the court ordered that the parties give
effect to the contract.

Conflict of Law

This judgment conflicts with the legal
position set out in ECTA. This judgment
does not refer to section 4(4) of the ECTA.
This section provides that “this Act must
not be construed as giving validity to any
transaction mentioned in Schedule 2".
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Schedule 2 of ECTA sets out categories

of transactions that may not be signed
electronically. These include agreements
for the sale of immovable property;
long-term leases of land exceeding

20 years; a last will and testament and Bills
of exchange.

It is interesting to consider whether the
court would have ruled differently if it
had taken this provision of the ECTA into
account when making its judgment.

It is advisable to ensure that all agreements
for the sale for immovable property are
signed in wet ink until the legal position is
further clarified.
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