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Carbon tax – new legislation already changing 
but what about the regulations?  

The Carbon Tax Act, No 15 of 2019 (Act) came into effect on 1 June 
2019. Simply put, carbon tax is imposed on the carbon dioxide (CO

2
) 

equivalent of greenhouse gas emissions where certain thresholds are 
exceeded and is intended to encourage the reduction of greenhouse gas 
(GHG) emissions in South Africa and to ensure that South Africa meets its 
commitments under the Paris Agreement.

https://www.cliffedekkerhofmeyr.com/en/practice-areas/tax.html
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Carbon tax – new legislation already 
changing but what about the 
regulations?  
The Carbon Tax Act, No 15 of 2019 
(Act) came into effect on 1 June 2019. 
Simply put, carbon tax is imposed on 
the carbon dioxide (CO

2
) equivalent 

of greenhouse gas emissions where 
certain thresholds are exceeded and is 
intended to encourage the reduction 
of greenhouse gas (GHG) emissions in 
South Africa and to ensure that South 
Africa meets its commitments under 
the Paris Agreement.

Despite the Act’s relative novelty, 

changes have already been proposed 

to it in the 2019 Draft Taxation Laws 

Amendment Bill (Draft TLAB), which was 

published on 21 July 2019. Subsequent 

to the publication of the Draft TLAB, 

the public was given an opportunity to 

make submissions on the Draft TLAB and 

public hearings on the Draft TLAB were 

held by National Treasury and SARS on 

5 and 6 September 2019. Members of the 

public were also given an opportunity 

to make oral submissions to Parliament 

directly on Tuesday, 10 September 2019. 

We summarise the proposed changes 

below before briefly discussing the issue 

of certain regulations that are yet to 

be published.

Proposed Amendments

Some of the proposed amendments are as 

follows:

 ∞ In s1 of the Act, the phrase “person” is 

defined to include partnerships, trusts, 

certain municipal entities and certain 

public entities. It has been proposed 

to include a further paragraph (e) 

to clarify that any municipality that 

generates electricity, does fall within 

the ambit of the Act. 

 ∞ Section 3 of the Act is essentially the 

charging provision of the Act and 

states that a person will be liable to 

pay carbon tax if it conducts an activity 

in South Africa resulting in GHG 

emissions above the relevant threshold 

stipulated in Schedule 2 to the Act. 

The Draft TLAB proposes that s3(b) 

be amended to clarify that the Act 

shall apply to any person conducting 

an activity in the Republic that results 

in GHG emissions equal to or above 

the emissions reporting thresholds 

in Schedule 2. This amendment has 

been proposed to ensure alignment 

with the Department of Environment, 

Forestry and Fisheries (DEFF) Technical 

Guidelines for the Mandatory GHG 

Reporting Regulation. 

 ∞ The proposed amendment to s4 of 

the Act seeks to provide clarity on the 

different types of methodologies that 

can be used by a taxpayer in order to 

calculate the emissions of GHG.

The proposed amendment to s4(1) 

provides that taxpayers may use 

a company-specific emissions 

methodology or tier 3 methodology 

approved by the DEFF to calculate 

GHG emissions.

According to the clause-by-clause 

discussion in the Draft TLAB, if 

a company-specific emissions 

methodology has not been developed 

and approved by the DEFF, the 

proposed amendments to s4(2) aim to 

clarify that taxpayers will be required 

to use emission factors as defined in 

the 2006 Intergovernmental Panel on 

Climate Change (IPCC) Guideline  or 

country specific emissions factors to 

determine their total GHG emissions. 

Subsequent to the 
publication of the 
Draft TLAB, the 
public was given an 
opportunity to make 
submissions on the 
Draft TLAB and public 
hearings on the Draft 
TLAB were held by 
National Treasury 
and SARS on 5 and 6 
September 2019.
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Furthermore, in respect of s4(2) 

there have been several technical 

corrections proposed to some of the 

formulas. These include:

 ∞ A proposed correction of the 

formula for determining the 

emissions factor for energy 

emissions by converting the unit in 

which the GHG is expressed from 

kilograms to tonnes CO
2

e for each 

GHG by dividing by 1000. This is 

also consistent with the various 

examples regarding the calculation 

of the carbon tax that are provided 

in the Explanatory Memorandum 

to the Carbon Tax Bill, which was 

published in November 2018 (EM). 

No explanatory memorandum 

in respect of the Act has been 

published yet.

 ∞ The second proposed correction 

amendment is in respect of the 

emissions factor formula for 

fugitive emissions. The proposed 

correction is to provide for a 

conversion of the unit of the 

emissions factors for the different 

GHGs from volume to mass by 

multiplying by a density factor, 

where applicable, followed by 

multiplication by 1000 to convert 

to tonnes.

 ∞ The proposed amendment to s5 seeks 

to clarify the consumer price index 

which will inform annual adjustments 

to the rate of carbon tax. The rate 

has been proposed to be adjusted by 

the change in the CPI index over a 

12-month period. Such period shall 

end in the November prior to the new 

tax period as published by Statistics 

South Africa. The latter proposed 

amendment was intended to provide 

transparency in the determination of 

the rate adjustment.

 ∞ It is proposed that s7 be amended 

to clarify that a basic tax-free 

allowance is provided for all activities 

as defined in Schedule 2 to the Act 

to ensure alignment with the design 

of the carbon tax where the level of 

the allowance ranges from 60% to 

100% percent for specific activities. 

Furthermore, it is proposed that 

the allowance as provided for in s7 

is changed from a basic tax-free 

allowance for fossil fuel combustion to 

a general basic tax-free allowance for 

all emission categories.

 ∞ Allowances provided for in s8(2) are 

proposed to be amended to align 

them with the design of the carbon tax 

which provides for a flat rate of 10% tax 

free allowance for fugitive emissions.

 ∞ A similar proposed amendment 

proposal is put forward for s9(2) where 

it is proposed that the allowance for 

process emissions be corrected to 

a flat rate 10% tax free allowance for 

fugitive emissions as provided for by 

the design of the carbon tax.

 ∞ Finally, in respect of s13 of the Act, 

which deals with the carbon offset 

allowance, the proposed amendment 

aims to clarify that the offset allowance 

provided for in this section is in fact a 

discretionary allowance. 

The proposed 
amendment to s5 
seeks to clarify the 
consumer price index 
which will inform 
annual adjustments to 
the rate of carbon tax. 
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Carbon tax – new legislation already 
changing but what about the 
regulations?...continued
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Regulations yet to be published

A taxpayer can reduce its carbon 

tax liability by making use of certain 

allowances provided for in the Act. 

Whereas the basic tax-free allowance 

provided for currently applies to virtually 

all taxpayers liable for carbon tax, the 

trade exposure allowance, performance 

allowance, carbon budget allowance and 

carbon offset allowance, will only apply to 

taxpayers that meet certain requirements, 

which will be contained in yet to be 

published regulations to the Act. 

In the 2019 Budget Review, it was stated 

that the regulations pertaining to the trade 

exposure allowance would be published 

before the end of February 2019 and 

that the revised draft regulations on the 

carbon offsets, which were published 

in November 2018, would be finalised 

pursuant to a consultation workshop held 

in March 2019. The Budget Review further 

states that the benchmarking regulations, 

which would be used to determine 

whether an entity qualifies for the 

performance allowance provided for in s11 

of the Act, would be published in March 

2019 for further consultation. 

None of the final regulations referred to 

in the 2019 Budget Review have been 

published as of yet, which means that 

unless they are published soon and 

apply retrospectively from 1 June 2019, 

taxpayers who are liable for carbon tax for 

the tax year ending 31 December 2019, 

will likely be unable to make use of any of 

the allowances that these regulations are 

supposed to deal with.

The fact that none of these regulations 

have been published has caused much 

uncertainty amongst taxpayers who want 

to be able to budget and plan for their 

anticipated carbon tax liability for the 2019 

tax year. Hopefully, the final regulations 

regarding the trade exposure allowance, 

performance allowance and the carbon 

offset allowance will be published soon, 

and taxpayers will be allowed to make use 

of them to reduce their carbon tax liability 

for the 2019 tax year.

Response document

Following the recent public hearings on 

the Draft TLAB, National Treasury will 

release a response document in which 

they will indicate their response to the 

public submissions received, including 

any submissions regarding the proposed 

amendments to the Act. We will inform our 

readers of any developments in this regard.

Jessica Osmond and Louis Botha
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of these regulations 
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CDH is a Level 1 BEE contributor – our clients will benefit by virtue of the recognition of 
135% of their legal services spend with our firm for purposes of their own BEE scorecards.

Carbon tax – new legislation already 
changing but what about the 
regulations?...continued



TAX & EXCHANGE CONTROL | cliffedekkerhofmeyr.com

Emil Brincker
National Practice Head 
Director
T +27 (0)11 562 1063
E emil.brincker@cdhlegal.com

Mark Linington
Private Equity Sector Head
Director
T +27 (0)11 562 1667 
E mark.linington@cdhlegal.com 

Gerhard Badenhorst
Director
T +27 (0)11 562 1870
E gerhard.badenhorst@cdhlegal.com

Petr Erasmus
Director
T +27 (0)11 562 1450
E petr.erasmus@cdhlegal.com

Dries Hoek
Director
T +27 (0)11 562 1425
E dries.hoek@cdhlegal.com

Heinrich Louw
Director
T +27 (0)11 562 1187
E heinrich.louw@cdhlegal.com

Ben Strauss
Director
T +27 (0)21 405 6063
E ben.strauss@cdhlegal.com

Mareli Treurnicht
Director
T +27 (0)11 562 1103
E mareli.treurnicht@cdhlegal.com

Jerome Brink 
Senior Associate
T +27 (0)11 562 1484
E jerome.brink@cdhlegal.com
 

Varusha Moodaley
Senior Associate
T +27 (0)21 481 6392
E varusha.moodaley@cdhlegal.com

Louis Botha
Associate
T +27 (0)11 562 1408
E louis.botha@cdhlegal.com

Louise Kotze
Candidate Attorney
T +27 (0)11 562 1077
E louise.Kotze@cdhlegal.com

OUR TEAM
For more information about our Tax & Exchange Control practice and services, please contact:

BBBEE STATUS: LEVEL ONE CONTRIBUTOR

Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 1 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is 

one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in 

relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.

T +27 (0)11 562 1000  F +27 (0)11 562 1111  E jhb@cdhlegal.com

CAPE TOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T +27 (0)21 481 6300  F +27 (0)21 481 6388  E ctn@cdhlegal.com

STELLENBOSCH 

14 Louw Street, Stellenbosch Central, Stellenbosch, 7600. 

T  +27 (0)21 481 6400   E  cdhstellenbosch@cdhlegal.com

©2019  8303/SEP

https://www.facebook.com/CDHLegal
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc
https://www.instagram.com/cdhlegal/
https://www.cliffedekkerhofmeyr.com/en/news/#tab-podcasts

