
Registered Restrictive Conditions find a hole in 
courts’ Omnipotence 

Imagine having a condition in your title deed which dictates how you 
should use your property and imagine that you had no involvement in 
the inclusion of that condition. Surely there must be a way to have it 
removed, since you are the registered owner of the property to which it 
attaches? The recent judgment of Frantrade Nineteen (Pty) Ltd & Others 
v Realty Corporation of South Africa Ltd & Others [2019] ZAGPJHC 75 
reminds us that this is not necessarily the case. 
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Registered Restrictive Conditions 
find a hole in courts’ Omnipotence 

Imagine having a condition in your title 
deed which dictates how you should 
use your property and imagine that you 
had no involvement in the inclusion of 
that condition. Surely there must be a 
way to have it removed, since you are 
the registered owner of the property to 
which it attaches? The recent judgment 
of Frantrade Nineteen (Pty) Ltd & Others 
v Realty Corporation of South Africa Ltd 
& Others [2019] ZAGPJHC 75 reminds us 
that this is not necessarily the case. 

Realty Corporation of South Africa (RCSA) 

had sold the property in question to 

Ohenimuri Golf and Country Club in 

1918 and had simultaneously created a 

condition in the deed of transfer which 

stipulated that, subject to written consent 

from RCSA, the property could only be 

used or sold for the purposes of a golf and 

country club and could not be subdivided 

(Restrictive Condition). The Restrictive 

Condition was accordingly carried forward 

in all subsequent deeds of transfer and 

as such found its way into the title deed 

of the current owner, Frantrade Nineteen 

(Pty) Ltd (Frantrade) which took transfer of 

the property in 1998.

Frantrade applied to court for an order for 

the removal of the Restrictive Condition on 

the basis that:

1.	 the Restrictive Condition rendered 

the property ‘useless’ due to changed 

circumstances and an absence of 

interest in a golf course and country 

club by the surrounding community; 

2.	 the Restrictive Condition stripped 

the property of its economic value 

and caused the property to be 

of no benefit to the owner or the 

surrounding community; 

3.	 the Restrictive Condition was 

‘impossible’ to observe due to a fire 

destroying the clubhouse; and

4.	 Frantrade was a ‘beneficiary’ as defined 

in the Immovable Property Act, No 

94 of 1965 (IPA) and had standing to 

approach the court by virtue of being 

the owner of the property affected by 

the Restrictive Condition. 

RCSA opposed the relief sought by 

Frantrade by relying primarily on the 

fact that Frantrade did not constitute a 

‘beneficiary’ as per the definition provided 

in the IPA, which defines a ‘beneficiary’ 

as a holder by virtue of a will or other 

instrument, and that a title deed does 

not fall under the definition of ‘other 

instrument’. The court agreed with this 

contention and had regard to s2 of IPA, 

which provides beneficiaries with the 

remedy of applying to court for the 

removal of conditions. In the court’s view, 

this section has the purpose of protecting 

the rights of beneficiaries of land from 

owners of land. It was held that it would be 

counter-productive to provide the same 

remedies to beneficiaries and owners and 

as such ‘beneficiary’ could not possibly be 

interpreted to mean owner or title holder. 

The court accepted an argument put 

forward by Frantrade that the Restrictive 

Condition constituted a personal servitude. 

Theoretically this would mean that the 

court may have the power to make an 

order doing away with the Restrictive 

Condition. However, the court quickly 

departed from this argument by reason 

of the consideration that registration of 

the Restrictive Condition at the deeds 

office resulted in attributing the Restrictive 

Condition with the status of a real right 
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removal of restrictive conditions over 

immoveable property. It is thus important 

to have regard to the conditions contained 

in the title deed of a property before 

transfer is taken – in this case the court 

expressly remarked that Frantrade bought 

the property with full knowledge of the 

Restrictive Condition. 

There is minimal scope for recourse 

against the seller/transferor or the person 

in whose favour the restrictive condition 

is registered once the property has 

been transferred and such a restrictive 

condition will persist until the earlier of (i) 

the beneficiary providing consent for the 

removal or (ii) the death of the beneficiary. 

Muhammad Gattoo  
and JD van der Merwe

in favour of the person in whose favour it 

is registered, as such, being enforceable 

against the whole world. 

As a result, the court came to the 

conclusion that the only way for the 

Restrictive Condition to be removed 

from the title deed is to obtain the 

written consent of the person in whose 

favour it is registered, being RCSA in 

this case, but more importantly that 

Frantrade, as land owner (and not a 

beneficiary of the Restrictive Condition) 

had no standing to make the application 

to the court for the removal of the 

Restrictive Condition in the first place. 

This judgment is a harsh reminder of the 

principle that the High Court does not 

possess inherent jurisdiction to make 

orders relating to the amendment or 
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CDH’s latest edition of

Doing Business in South Africa
CLICK HERE to download our 2018 thought leadership

3 | REAL ESTATE ALERT 8 April 2019

https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/about/downloads/Doing-Business-in-South-Africa-2018.pdf


BBBEE STATUS: LEVEL TWO CONTRIBUTOR

Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 2 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is 

one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in 

relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.

T +27 (0)11 562 1000  F +27 (0)11 562 1111  E jhb@cdhlegal.com

CAPE TOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T +27 (0)21 481 6300  F +27 (0)21 481 6388  E ctn@cdhlegal.com

©2019  7769/APR

REAL ESTATE | cliffedekkerhofmeyr.com

John Webber
National Practice Head
Director
T	 +27 (0)11 562 1444
E	 john.webber@cdhlegal.com

Bronwyn Brown
Director
T	 +27 (0)11 562 1235
E	 bronwyn.brown@cdhlegal.com

Nayna Cara
Director
T	 +27 (0)11 562 1701
E	 nayna.cara@cdhlegal.com

Mike Collins
Director
T	 +27 (0)21 481 6401
E	 mike.collins@cdhlegal.com

Lucia Erasmus
Director
T	 +27 (0)11 562 1082
E	 lucia.erasmus@cdhlegal.com

Simone Franks
Director
T	 +27 (0)21 670 7462
E	 simone.franks@cdhlegal.com

Daniel Fyfer
Director
T	 +27 (0)21 405 6084
E	 daniel.fyfer@cdhlegal.com

Fatima Gattoo
Director
T	 +27 (0)11 562 1236
E	 fatima.gattoo@cdhlegal.com

Muhammad Gattoo
Director
T	 +27 (0)11 562 1174
E	 muhammad.gattoo@cdhlegal.com

Andrew Heiberg
Director
T	 +27 (0)21 481 6317
E	 andrew.heiberg@cdhlegal.com

Simone Immelman
Director
T	 +27 (0)21 405 6078
E	 simone.immelman@cdhlegal.com

William Midgley
Director
T	 +27 (0)11 562 1390
E	 william.midgley@cdhlegal.com

Attie Pretorius
Director
T	 +27 (0)11 562 1101
E	 attie.pretorius@cdhlegal.com

Muriel Serfontein
Director
T	 +27 (0)11 562 1237
E	 muriel.serfontein@cdhlegal.com

Natasha Fletcher
Senior Associate
T	 +27 (0)11 562 1263
E	 natasha.fletcher@cdhlegal.com

Samantha Kelly
Senior Associate
T	 +27 (0)11 562 1160
E	 samantha.kelly@cdhlegal.com

Janke Strydom
Senior Associate
T	 +27 (0)11 562 1613
E	 janke.strydom@cdhlegal.com

Joloudi Badenhorst
Associate
T	 +27 (0)11 562 1217
E	 joloudi.badenhorst@cdhlegal.com

Robyn Geswindt
Associate
T	 +27 (0)21 481 6382
E	 robyn.geswindt@cdhlegal.com

Palesa Matseka
Associate
T	 +27 (0)11 562 1851
E	 palesa.matsheka@cdhlegal.com

Aaron Mupeti
Associate
T	 +27 (0)11 562 1016
E	 aaron.mupeti@cdhlegal.com

Emilia Pabian
Associate
T	 +27 (0)11 562 1076
E	 emilia.pabian@cdhlegal.com

Melissa Peneda
Associate
T	 +27 (0)11 562 1385
E	 melissa.peneda@cdhlegal.com

OUR TEAM
For more information about our Real Estate practice and services, please contact:

https://www.facebook.com/CDHLegal
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.linkedin.com/authwall?trk=bf&trkInfo=AQF48lbPTXP6DAAAAWccx1IgTc7iJ7pMIqv8cXjdSkT-ZKMrkk8ipdRfwBLk0qe3qv8eR7T4_zhkAerVHAkDdQ846iUy1d16L1EwfRfhqNklWzzJdNID3nIdcSQnl40rvijKIBU=&originalReferer=&sessionRedirect=https%3A%2F%2Fwww.linkedin.com%2Fcompany%2Fcliffe-dekker-hofmeyr-inc%3Freport.success%3DKJ_KkFGTDCfMt-A7wV3Fn9Yvgwr02Kd6AZHGx4bQCDiP6-2rfP2oxyVoEQiPrcAQ7Bf
https://www.instagram.com/cdhlegal/
https://www.cliffedekkerhofmeyr.com/en/news/#tab-podcasts

