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IN THIS The battle of legislation: The presence of legal
representation during misconduct or incapacity
ISSU E related arbitrations

The CCMA, empowered by s115(2A)(k) of the Labour Relations Act
(LRA), enacted Rule 25 in January which allows a party in an arbitration
dispute to appear in person or be represented by a legal practitioner,
candidate attorney or an entitled party in terms of sub-rule 1(a).
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Parties are automatically
entitled to legal
representation unless
the dispute regards
dismissal due to
conduct or capacity.

The battle of legislation: The
presence of legal representation
during misconduct or incapacity

related arbitrations

The CCMA, empowered by s115(2A)(k) of
the Labour Relations Act (LRA), enacted
Rule 25 in January which allows a party
in an arbitration dispute to appear in
person or be represented by a legal
practitioner, candidate attorney or an
entitled party in terms of sub-rule 1(a).

Accordingly, parties are automatically
entitled to legal representation unless

the dispute regards dismissal due to
conduct or capacity. In such cases, legal
representation is not allowed unless
agreed upon by both parties to the dispute
or permitted by the Commissioner.

Additionally, no legal representation is
allowed in facilitations of large scale
retrenchments as contemplated in
s189A(3) of the LRA.

Contrary to this, the Legal Practice Act,

No 28 of 2014 which came into effect late
last year, brought with it a new s25 which
states that a legal practitioner has the right
to appear before any board, tribunal or
similar institution.

Thus, we have a conflict of the CCMA
Rules empowered by the LRA and the
Legal Practice Act.

The CCMA issued Directive No. 1 of 2019
in January, stating that as the CCMA Rules
are empowered by the LRA, their rule
trumps any other as the LRA, in s210, states
that in times of conflicting legislation, it
will always prevail (save the Constitution or
amendments to the LRA).

A Commissioner at the Dispute Resolution
Centre (DRC) however, recently ruled

in the matter of Coetzee v Autohaus
Centurion, that s25 of the Legal Practice
Act gives an attorney the right of
appearance at any court, tribunal or any
board, subject to any other law and that
the only other applicable is the LRA.
Further, that the LRA does not deal with
legal representation, and that a Bargaining
Council, such as the CCMA's, rules are
not law, hence legal practitioners are not
prevented in any way from representing
parties in conduct or capacity arbitrations.

While the rulings of bargaining councils do
not carry the force of stare decisis (which
binds courts to follow legal precedents set
by previous decisions), it will certainly be
interesting to fault this argument in other
forums. Let the battle commence.

Hugo Pienaar and Michaela Grieve

CDH is a Level 1 BEE contributor — our clients will benefit by virtue of the recognition of

135% of their legal services spend with our firm for purposes of their own BEE scorecards.
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Employment Strike Guideline

Find out what steps an employer can take when striking employees ignore
court orders.

@ Click here to find out more

Hugo Pienaar was named the exclusive South African winner of the ILO Client
Choice Awards 2017 and 2019 in the Employment & Benefits category.

CHAMBERS GLOBAL 2014 - 2019 ranked our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2019 in Band 2: Employment.
Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2019 in Band 2: Employment.
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Fiona Leppan ranked by CHAMBERS GLOBAL 2018 - 2019 in Band 2: Employment.
Gillian Lumb ranked by CHAMBERS GLOBAL 2017 - 2019 in Band 4: Employment.

Gavin Stansfield ranked by CHAMBERS GLOBAL 2018 - 2019 in Band 4: Employment.
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Social-Media-and-the-Workplace-Guideline.pdf
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Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 1 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
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CAPE TOWN
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