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To be or not to be: In writing 

In the recent case of NUMSA obo Nomanyane and another v Grupo 
Antolin (Pty) Ltd MICT28342, heard at the Metal Engineering Industry 
Bargaining Council (MEIBC), the Commissioner was tasked with 
determining whether a fixed-term contract of employment must be in 
writing or not. 

https://www.cliffedekkerhofmeyr.com/en/practice-areas/employment.html
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To be or not to be: In writing 

In the recent case of NUMSA obo 
Nomanyane and another v Grupo 
Antolin (Pty) Ltd MICT28342, heard 
before the Metal Engineering Industry 
Bargaining Council (MEIBC), the 
Commissioner was tasked with 
determining whether a fixed-term 
contract of employment must be in 
writing or not. 

Grupo Antolin (Pty) Ltd (the employer) had 

employed two employees on a  

fixed-term contract to temporarily replace 

two of its permanent employees who 

were on maternity leave. The employer 

subsequently informed the two employees 

that their contract of employment 

had come to an end. At the time, the 

employees had been employed for a 

period of four months. 

The fixed-term contract between the 

employer and the employees was a verbal 

contract, and the verbal contract did not 

provide for the period of employment. 

When the employer informed the 

employees that the contract had come to 

an end, the employees referred an unfair 

dismissal dispute to the MEIBC.

The employees alleged that they had been 

dismissed, while the employer alleged that 

there was no dismissal, but that the  

fixed-term contract had come to an end.  

The employees’ period of employment 

was not recorded anywhere.

The commissioner, in making his ruling, 

relied mainly on the provisions in s198B of 

the Labour Relations Act, No 66 of 1995 

(the Act), as amended. Specifically sections 

198B(5) and (6), which state as follows:

“(5) Employment in terms of a fixed-term 

contract concluded or renewed in 

contravention of subsection (3) is 

deemed to be of indefinite duration. 

(6)   An offer to employ an employee on 

a fixed-term contract or to renew or 

extend a fixed-term contract, must-

a)	 be in writing; and 

b)	 state the reasons contemplated in 

subsection (3)(a) or (b).’’ 

The Commissioner held that the Act 

provides that a fixed-term contract must 

be in writing. The Commissioner reasoned 

that the objectives of the Act are to 

ensure, amongst others, that vulnerable 

employees are protected and that a 

purposive interpretation must be applied 

when dealing with the Act. A purposive 

interpretation entails that the Act ought to 

be interpreted in a manner that promotes 

the spirit, purport and object of the Bill 

of Rights.

The Commissioner then, with reference to 

s198B(5) of the Act, held that because the 

fixed-term contract entered into between 

the employer and the employees was 

in contravention of s198B(3) of the Act, 

the consequence thereof was that the 

contract was for an indefinite period. The 

termination of the contract was found 

to have constituted an unfair dismissal in 

terms of the Act and the employees’ were 

awarded reinstatement with backpay. 

Aadil Patel and Biron Madisa 
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The fixed-term 
contract between 
the employer and the 
employees was a verbal 
contract, and the 
verbal contract did not 
provide for the period 
of employment. 



Employment Strike Guideline

Find out when a lock-out will be protected.

Click here to find out more
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FOR THE LATEST SOCIAL 
MEDIA AND THE WORKPLACE 
GUIDELINE

Hugo Pienaar was named the exclusive South African winner of the ILO Client 

Choice Awards 2017 and 2019 in the Employment & Benefits category.

CHAMBERS GLOBAL 2014 - 2019 ranked our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2019 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2019 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2018 - 2019 in Band 2: Employment.

Gillian Lumb ranked by CHAMBERS GLOBAL 2017 - 2019 in Band 4: Employment.

Gavin Stansfield ranked by CHAMBERS GLOBAL 2018 - 2019 in Band 4: Employment.
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Social-Media-and-the-Workplace-Guideline.pdf
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BBBEE STATUS: LEVEL TWO CONTRIBUTOR

Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 2 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is 

one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in 

relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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