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ISSU E Applications for new positions during a
retrenchment — selection criteria or a measure

to avoid retrenchment?

The latest case in determining fair and objective methods of
selecting employees for dismissal during a retrenchment process
has struck fear in the hearts of employers who plan on embarking
on retrenchment processes. In Mweli and Nakedi v MTN Group
Management Services (Pty) Ltd, the respondent dismissed two
applicants following a restructuring process of its Group Business
Risk Management division.
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Through a scientific
tool known as
competence mapping,
a process which
indicates knowledge
and skill was used to
compare old positions
to new positions.

Applications for new positions during
a retrenchment — selection criteria

Oor a measure to avoid retrenchment?

The latest case in determining fair
and objective methods of selecting
employees for dismissal during a
retrenchment process has struck
fear in the hearts of employers who
plan on embarking on retrenchment
processes. In Mweli and Nakedi v MTN
Group Management Services (Pty)
Ltd, the respondent dismissed two
applicants following a restructuring
process of its Group Business Risk
Management division.

In an effort to improve the efficiency of
this division, a new structure with more
positions available was adopted. Through
a scientific tool known as competence
mapping, a process which indicates
knowledge and skill was used to compare
old positions to new positions. If the
mapping overlap was less than 60%, then
the new position would be considered as a
new role or vacancy.

The two applicants were the only two

of the nine dislocated employees to be
dismissed for operational requirements
despite both of them applying for new
positions, and positions being vacant at the
time of the dismissal.

Section 189(7)(b) of the Labour Relations
Act requires employers to select
employees to be dismissed for operational
requirements according to a selection
criterion that is fair and objective. In
making reference to the Code of Good
Practice, the court held that a criterion
of experience, skills and qualifications
becomes an exceptional criterion which
must be treated with caution as it risks
being more subjective than objective.

In this case, MTN used the competence
mapping tool to identify similar jobs and
carry those positions over. The affected
employees were advised to apply for the
positions in the new structure. If they
applied for the new positions and were
unsuccessful, then they were dismissed
for operational requirements. The court
therefore was required to determine
whether making employees apply for
vacant positions is a fair and objective
method. The court concluded that making
the employees apply for new positions

is part of the employer’s obligation to
avoid dismissal, rather than a method of
selecting employees for dismissal. In other
words, an employer who still has unplaced
employees is obligated to use a fair and
objective method to select those unplaced
employees for dismissal. This method must
further be fairly and objectively applied.
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The court further
found that MTN

led no evidence to
clarify what criteria
was used or why the
applicants were found
to be unsuitable for the
positions that they had
applied for.
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Applications for new positions during
a retrenchment — selection criteria

Oor a measure to avoid retrenchment?

...continued

The court further found that MTN led no
evidence to clarify what criteria was used
or why the applicants were found to be
unsuitable for the positions that they had
applied for. It was clear that dismissal
was not the only option as there were

22 vacant positions available when the
applicants were dismissed.

Itis clear from this judgment that selection
criterion still has to be applied to the
employees who are not placed. The effect
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of this judgment is that employers may
no longer adopt an approach where
employees who were not placed, are
subsequently dismissed and that this was
the fair and objective criterion adopted.
The court concluded by reminding
employers that dismissal for operation
requirements is a no-fault dismissal which
should be avoided and only applied as a
last resort. Where an employer has vacant
positions at the time of dismissal, it cannot
be said that the dismissal is a measure of
last resort.
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Find out what steps an employer can take when striking employees ignore
court orders.

@ Click here to find out more

Hugo Pienaar was named the exclusive South African winner of the ILO Client
Choice Awards 2017 and 2019 in the Employment & Benefits category.

CHAMBERS GLOBAL 2014 - 2019 ranked our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2019 in Band 2: Employment.
Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2019 in Band 2: Employment.
Fiona Leppan ranked by CHAMBERS GLOBAL 2018 - 2019 in Band 2: Employment.
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For more information about our Employment practice and services, please contact:
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Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 1 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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