
Is the BCEA now trending in dismissal disputes?

The recent judgment handed down by the Labour Appeal Court (LAC) 
in Pilanesburg Platinum Mines v Lisebo Lerato Pearl Ramabulana 
concerned an appeal against a decision of the Labour Court in which 
it was found that the employer had breached the employee’s contract 
of employment by failing to comply with the provisions relating to 
termination. The employee (applicant) brought an application to 
the Labour Court in terms of section 77 of the Basic Conditions of 
Employment Act 75 of 1997 (BCEA) in terms of which the applicant 
sought inter alia a declaration that the termination of her employment 
was unlawful and that the respondent had failed to comply with 
provisions of the contract of employment. 
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Is the BCEA now trending in 
dismissal disputes?

The recent judgment handed down 
by the Labour Appeal Court (LAC) in 
Pilanesburg Platinum Mines v Lisebo 
Lerato Pearl Ramabulana concerned an 
appeal against a decision of the Labour 
Court in which it was found that the 
employer had breached the employee’s 
contract of employment by failing to 
comply with the provisions relating to 
termination. The employee (applicant) 
brought an application to the Labour 
Court in terms of section 77 of the Basic 
Conditions of Employment Act, No 75 
of 1997 (BCEA) in terms of which the 
applicant sought inter alia a declaration 
that the termination of her employment 
was unlawful and that the respondent 
had failed to comply with provisions of 
the contract of employment. 

The Labour Court found in favour of the 

employee and the employer subsequently 

appealed against this finding. 

The LAC stated that in seeking relief in 

terms of the BCEA and in not approaching 

the Commission for Conciliation, 

Mediation and Arbitration (CCMA), the 

Respondent had renounced all reliance on 

the Labour Relations Act 55 of 1995 (LRA). 

The respondent had therefore relied on 

contractual law, as opposed to equity and 

fairness. 

The case illustrates the recent trend where 

it appears to have become fashionable 

for dismissed employees to approach 

to the Labour Court in terms of the 

BCEA and claim for breach of contract 

seeking either specific performance or 

damages. There does not seem to be a 

clear reason that has given rise to this, 

but the risk associated with claims made 

in terms of the BCEA, as in this matter 

before this Court, is enormous. Firstly, 

unlike in the LRA, the claimant must prove 

an unlawful breach and not unfairness 

for the termination of the employment; 

next in terms of the LRA, reinstatement is 

generally compulsory where a dismissal is 

found to be substantively unfair, specific 

performance consequent upon a breach is 

not, and generally it is a discretionary relief. 

Furthermore, in terms of the LRA, an 

employee whose dismissal is found to be 

unfair will receive compensation. In an 

action in terms of section 77 of the BCEA, 

if the employee is able to prove a breach 

by the employer, the only amount s/he 

will receive is the loss s/he has proved to 

have suffered as damages. Here s/he must 

also show that they have tried to mitigate 

the damages. There is also no way s/he 

can receive damages equal to the amount 

they would have earned from the date of 

the breach to the date that they would 

eventually have retired.
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Best Lawyers 2018 South Africa Edition 
Included 53 of CDH’s Directors across Cape Town and Johannesburg.

Recognised Chris Charter as Lawyer of the Year for Competition Law (Johannesburg).

Recognised Faan Coetzee as Lawyer of the Year for Employment Law (Johannesburg).

Recognised Peter Hesseling as Lawyer of the Year for M&A Law (Cape Town).

Named Cliffe Dekker Hofmeyr Litigation Law Firm of the Year.

Named Cliffe Dekker Hofmeyr Real Estate Law Firm of the Year.

Is the BCEA now trending in dismissal 
disputes?...continued

This absurd prayer, which seems to have 

become a regular occurrence in dismissal 

disputes, takes leave of the basic rule that 

one is awarded damages that are proved 

and not what the employee would have 

been paid had he/she remained in the 

employer’s employ until retirement.

The LAC also found that an employee 

cannot merely state that because the 

terms of the employment agreement 

prescribe a process for termination,  

non-compliance with those terms 

constitutes a breach of the agreement. 

In relying upon this argument, the 

employee is required to show that the 

preconditions required for the employer to 

comply with the clauses of the agreement 

were present. In this regard, the judgment 

highlights the fundamental importance 

of pleading your case correctly as an 

applicant must stand or fall by his or her 

pleaded case. Failing to place reliance on 

the correct preconditions and authorities 

when seeking specific remedies, denies 

clients the right to such remedies. 

Aadil Patel, Anli Bezuidenhout  
and Rowan Bromham
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The judgment highlights 
the fundamental 
importance of pleading 
your case correctly as 
an applicant must stand 
or fall by his or her 
pleaded case. 
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Click here to find out more

Find out what steps an employer can take when a strike is unprotected.

Employment Strike Guideline

CLICK HERE  
FOR THE LATEST SOCIAL 
MEDIA AND THE WORKPLACE 
GUIDELINE

Hugo Pienaar was named the exclusive South African winner of the ILO Client 

Choice Awards 2017 and 2019 in the Employment & Benefits category.
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Recommended us in

2018	 1st� by M&A Deal Flow.
	 1st by M&A Deal Value.
	 2nd by General Corporate Finance 	
	 Deal Flow. 
	 1st by BEE M&A Deal Value.  
	 2nd by BEE M&A Deal Flow.
	 Lead legal advisers on the Private 	
	 Equity Deal of the Year.

1ST BY M&A DEAL FLOW FOR  
THE 10TH YEAR IN A ROW.

Cliffe Dekker Hofmeyr

BAND 2
Employment

CDH has been named South Africa’s 
number one large law firm in the  
PMR Africa Excellence Awards for  

the ninth year in a row.
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Social-Media-and-the-Workplace-Guideline.pdf
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BBBEE STATUS: LEVEL ONE CONTRIBUTOR

Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 1 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is 

one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in 

relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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