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Marijuana, the Grateful Dead
and the Constitutional Court:
A curious intersect

Somewhere in the industrial heartland of
South Africa, a figure in a tie-dyed Grateful
Dead hoodie looks out across a dimly-lit
warehouse surveying an indoor jungle of
flourishing marijuana plants.

No good deed goes unpunished

There is much to be said for the phrase that
“no good deed goes unpunished”. The issue
of whether certain agreements were defined
as credit agreements in terms of s8(5) of the
National Credit Act, No 34 of 2005 (NCA)
arose in the case of Jacobs v De Klerk and
Another [2019] JOL 45014 (FB).
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The Grow Club model
sees the club’s members
rent space in a warehouse
where professional
cannabis farmers will
grow a club member’s
“personal” stash.

Marijuana, the Grateful Dead and

the Constitutional Court: A curious

iIntersect

Somewhere in the industrial heartland
of South Africa, a figure in a tie-dyed
Grateful Dead hoodie looks out across a
dimly-lit warehouse surveying an indoor
jungle of flourishing marijuana plants.

Somewhere else in the verdant suburbs of
Cape Town, a young woman returns home
from work and falls onto the couch. Before
settling in to choose a series on Netflix, she
picks up a wooden box from the coffee
table, no longer hidden under the couch
she takes out a pack of Rizla papers and a
little bag of sweet-smelling marijuana.

You're not seeing the connection
between a warehouse full of cultivated
marijuana and a stoner-hipster lying on
her couch? Why is the stoner-hipster no
longer hiding her wooden box under the
couch? What has changed to make these
two scenarios interesting?

Well it's 2019 and the use of cannabis
“in private” and cultivating cannabis “in a
private place” for personal consumption
are no longer criminal offences in terms
of the Drugs and Drug Trafficking Act
140 of 1992. In September 2018 the
Constitutional Court confirmed the
Western Cape High Court’s unanimous
judgment that flowing from the right to
privacy entrenched in the Constitution,
the use of cannabis "in private” and
cultivating cannabis “in a private place”

for personal consumption are no longer
criminal offences in terms of the Act.

The Court found that the criminalisation
of these acts in a private place for
personal use constitutes an unjustified
infringement on the right to privacy. The
Constitutional Court did not decriminalise
"dealing” or trading in cannabis as the
right to privacy has no impact on the
purchase or sale of cannabis. Along with
this judgment the South African Health
Products Regulatory Authority earlier this
year granted the first medical cannabis
licence for the commercial production of
medical cannabis.

Our Grateful Dead groupie is in fact

an entrepreneurial farmer. He has
established a Grow Club to exploit the
decriminalisation of the personal use

and cultivation of cannabis “in private”.
The Grow Club model sees the club’s
members rent space in a warehouse
where professional cannabis farmers will
grow a club member’s "personal” stash.
The theory is that the rented space at

the grow club is the private place of the
member. The membership fee includes
the rent and also the professional
cultivation service required to grow and
harvest the plants. The theory is also that
there is no buying or selling of cannabis in
the process and neither the Grateful Dead
groupie nor the stoner-hipster are doing
anything unlawful.

CDH is a Level 1 BEE contributor — our clients will benefit by virtue of the recognition of

135% of their legal services spend with our firm for purposes of their own BEE scorecards.
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The amendment of the
legislation by an order of
unconstitutionality may
have created something
of a “"loophole” for Grow
Clubs and for edgy
entrepreneurs.

Marijuana, the Grateful Dead and

the Constitutional Court: A curious

Intersect..continued

We return briefly to Cape Town where

at 19h28, our stoner-hipster’s doorbell
rings. She gets up expecting to collect
her sushi order from Mr D but instead she
receives her personal marijuana, grown
"by her” in her rented warehouse space
and subsequently delivered to her at no
additional charge. The first Grow Clubs in

South Africa have already begun to pop up.

The subscription fees are approximately
R1,000 per month and members are
restricted to two to four plants, depending
on the club’s rules.

The amendment of the legislation by an
order of unconstitutionality may have
created something of a "loophole” for
Grow Clubs and for edgy entrepreneurs.

But Parliament will have the final say
whether or not to follow global zeitgeist in
favour of the legalisation of cannabis for
medical and recreational purposes. In the
meantime, there are a couple of questions
worth mulling over.

* |sspacein awarehouse, albeit rented
for exclusive use, actually private?

e How is it possible that Rolling Stone
magazine only ranked The Grateful
Dead at 57 in its Greatest Artists of All
Time?

Andrew MacPherson and Tim Fletcher

As a leading African business law firm, Cliffe Dekker Hofmeyr understands how to navigate the complexities of
investment opportunities in Africa, the development of risk mitigation strategies and the resolution of disputes
between private sector counterparts or between host governments and investors, including negotiation, mediation,
remedies in domestic courts or international arbitration.

To illustrate our support of the development and strengthening of International Arbitration in Africa, CDH is a sponsor
of the Hot Topics in Investment Arbitration Conference which will be held on Friday, 8 November 2019.

The conference will be hosted by Africa International Legal Awareness (AILA) with networking cocktails at CDH's
Johannesburg office to end the day on a high note.

CLICK ON THE LINK BELOW TO REGISTER AND
TO VIEW THE CONFERENCE PROGRAMME:
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The first defendant stated
that despite the underlying
loan agreement falling
outside the ambit of the
Act, the Agreements were
in fact credit agreements
falling within the ambit of
s8 of the Act.
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There is much to be said for the phrase
that “"no good deed goes unpunished”.
The issue of whether certain agreements
were defined as credit agreements in
terms of s8(5) of the National Credit Act,
No 34 of 2005 (NCA) arose in the case
of Jacobs v De Klerk and Another [2019]
JOL 45014 (FB).

The plaintiff's cause of action in the
application for summary judgment

was based on a partly oral and written
resignation agreement, together with an
acknowledgement of debt agreement
(Agreements). The first defendant
undertook to settle the second defendant’s
debt in the sum of R1,682,289 to the
plaintiff on a stipulated date. Furthermore,
the first defendant undertook to pay
monthly instalments of R14,000 for

a specified period on behalf of the
second defendant. The first defendant
subsequently failed to make sufficient
payments in terms of the Agreements.

The underlying loan agreement concluded
between the plaintiff and the second
defendant was a large agreement as
envisaged in s4(1)(b) read with s9(4) of the
Act and therefore did not fall within the
ambit of the Act.

The first defendant averred that he had a
bona fide defence to the plaintiff's claim
as he alleged that the Agreements were
unlawful credit agreements in terms

of s89(2)(d) read with s89(5) of the Act
because the plaintiff was not registered as
a credit provider. The first defendant stated

No good deed goes unpunished

that despite the underlying loan agreement
falling outside the ambit of the Act, the
Agreements were in fact credit agreements
falling within the ambit of s8 of the Act.
The first defendant further contended

that the obligations of the original loan
agreement and those of the Agreements
differed significantly, so that it could not be
said that the Agreements guaranteed the
second defendant’s obligations under the
loan agreement.

Conversely, the plaintiff alleged that

by virtue of the provisions of s4(2)(c)

of the Act, the Act was not applicable

to the Agreements as they constituted
agreements in terms of which the first
defendant undertook and promised to
satisfy the second defendant’s obligation
to the plaintiff, which obligation did not
arise from a transaction to which the Act
applied. Therefore, the plaintiff did not
have to register as a credit provider.

In concurrence with the plaintiff, the court
held, in reference to the case of Ratlou

v Man Financial Services SA (Pty) Ltd

[2019] ZASCA 49 where the Supreme
Court of Appeal found that the settlement
agreement did not fall within the ambit of
the Act; that if the underlying causa did not
fall within the parameters of the Act, then
its compromise in terms of the settlement
agreement, could not logically result in the
agreement being converted to one that did.
Therefore, as the court held, the Act was
not designed to regulate agreements where
the underlying agreements or cause would
not have been considered by the Act.
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The court therefore
adopted the standpoint
taken by the Supreme
Court of Appeal that where
an underlying agreement
is exempted from the
application of the Act, it
follows that the subsequent
credit guarantee cannot

be converted into an
agreement, which falls
within the ambit of the Act.

...continued

The court held that the first defendant

was not a party to the loan agreement
between the plaintiff and the second
defendant; and his involvement arose
when he undertook to pay the admitted
indebtedness of the second defendant.
Consequently, the Agreements constituted
credit guarantees in terms of s8(5) of

the Act which states that an agreement,
irrespective of its form but not including an
agreement contemplated in subsection (2),
constitutes a credit guarantee if, in terms
of that agreement, a person undertakes

or promises to satisfy upon demand any
obligation of another consumer in terms
of a credit facility or a credit transaction to
which this Act applies.

No good deed goes unpunished

Regardless of the above, the Agreements
were held to be exempted from the Act

in terms of s4(2)(c) of the Act because the
loan agreement was not subject to the
provisions of the Act. Section 4(2)(c) states
that the Act applies to a credit guarantee
only to the extent that the Act applies

to a credit facility or credit transaction

in respect of which the credit guarantee

is granted.

The court therefore adopted the
standpoint taken by the Supreme Court
of Appeal that where an underlying
agreement is exempted from the
application of the Act, it follows that the
subsequent credit guarantee cannot be
converted into an agreement, which falls
within the ambit of the Act.

Luanne Chance and Nomlayo Mabhena

CDH is a Level 1 BEE contributor — our clients will benefit by virtue of the recognition of

135% of their legal services spend with our firm for purposes of their own BEE scorecards.
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CHAMBERS GLOBAL 2017 - 2019 ranked our Dispute Resolution practice in Band 1: Dispute Resolution.
CHAMBERS GLOBAL 2019 ranked our Public Law sector in Band 2: Public Law.

CHAMBERS GLOBAL 2018 - 2019 named our Corporate Investigations sector as a Recognised Practitioner.

CHAMBERS GLOBAL 2018 - 2019 ranked our Dispute Resolution practice in Band 2: Insurance.

CHAMBERS GLOBAL 2018 - 2019 ranked our Dispute Resolution practice in Band 2: Media & Broadcasting.
CHAMBERS GLOBAL 2017 - 2019 ranked our Dispute Resolution practice in Band 2: Restructuring/Insolvency.
Tim Fletcher ranked by CHAMBERS GLOBAL 2019 in Band 3: Dispute Resolution.

Lionel Egypt ranked by CHAMBERS GLOBAL 2019 in Band 2: Public Law.

Julian Jones ranked by CHAMBERS GLOBAL 2017 - 2019 in Band 3: Restructuring/Insolvency.

Pieter Conradie ranked by CHAMBERS GLOBAL 2019 as Senior Statespeople: Dispute Resolution.

Jonathan Witts-Hewinson ranked by CHAMBERS GLOBAL 2017 - 2019 in Band 2: Dispute Resolution.

Joe Whittle ranked by CHAMBERS GLOBAL 2016 - 2019 in Band 4: Construction.

CDH HAS BECOME THE EXCLUSIVE MEMBER FIRM IN AFRICA FOR THE:
Insuralex Global Insurance Lawyers Group

(the world's leading insurance and reinsurance law firm network).

insuralex

GLOBAL INSURANCE
LAWYERS GROUP

CLICK HERE TO READ MORE

BAND 2 RECOGNISED

Restructuring/Insolvency

Cliffe Dekker Hofmeyr

PRACTITIONER

Corporate Investigations

Cliffe Dekker Hofmeyr

BAND 1

Dispute Resolution

Cliffe Dekker Hofmeyr

BAND 2

Public Law

Cliffe Dekker Hofmeyr
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BAND 2

Media & Broadcasting

Cliffe Dekker Hofmeyr

BAND 2

Insurance

Cliffe Dekker Hofmeyr
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https://www.cliffedekkerhofmeyr.com/en/news/press-releases/2019/Dispute/Insuralex-chooses-Cliffe-Dekker-Hofmeyr-CDH-as-its-exclusive-member-in-South-Africa.html

OUR TEAM

For more information about our Dispute Resolution practice and services, please contact:

Tim Fletcher

National Practice Head
Director

T +27(0)11 562 1061

E tim.fletcher@cdhlegal.com

Thabile Fuhrmann

Chairperson

Director

T +27(0)11 562 1331

E thabile.funrmann@cdhlegal.com

Timothy Baker

Director

T +27(0)21 4816308

E timothy.baker@cdhlegal.com

Eugene Bester

Director

T +27(0)11562 1173

E eugene.bester@cdhlegal.com

Lionel Egypt

Director

T +27(0)21 481 6400

E lionel.egypt@cdhlegal.com

Jackwell Feris

Director

T +27(0)11562 1825

E jackwell.feris@cdhlegal.com

Anja Hofmeyr

Director

T +27(0)11 562 1129

E anja.hofmeyr@cdhlegal.com

Julian Jones
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T +27(0)11562 1189

E julianjones@cdhlegal.com

Tobie Jordaan

Director

T +27(0)11 562 1356

E tobiejordaan@cdhlegal.com

Corné Lewis
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T +27(0)11 562 1042

E corne.lewis@cdhlegal.com

Richard Marcus

Director

T +27(0)21 481 6396

E richard.marcus@cdhlegal.com

Burton Meyer

Director

T +27(0)11 562 1056

E burton.meyer@cdhlegal.com

Zaakir Mohamed

Director

T +27(0)11 562 1094

E zaakirmohamed@cdhlegal.com

Rishaban Moodley

Director

T +27(0)11562 1666

E rishaban.moodley@cdhlegal.com

Mongezi Mpahlwa

Director

T +27(0)11562 1476

E mongezi.mpahlwa@cdhlegal.com

Kgosi Nkaiseng

Director

T +27(0)11 562 1864

E kgosi.nkaiseng@cdhlegal.com

Byron O'Connor

Director

T +27(0)11 562 1140

E byron.oconnor@cdhlegal.com

Ashley Pillay

Director

T +27(0)21 4816348

E ashley.pillay@cdhlegal.com

Lucinde Rhoodie

Director

T +27(0)21 405 6080

E lucinde.rhoodie@cdhlegal.com

Belinda Scriba

Director

T +27(0)21 405 6139

E belinda.scriba@cdhlegal.com

Tim Smit

Director

T +27(0)11 562 1085

E tim.smit@cdhlegal.com

Willie van Wyk

Director

T +27(0)11 562 1057

E willievanwyk@cdhlegal.com

Joe Whittle

Director

T +27(0)11562 1138

E joewhittle@cdhlegal.com

Roy Barendse

Executive Consultant

T +27(0)21 405 6177

E roy.barendse@cdhlegal.com

Pieter Conradie

Executive Consultant

T +27(0)11 562 1071

E pieter.conradie@cdhlegal.com

Willem Janse van Rensburg

Executive Consultant

T +27(0)11 562 1110

E willem.jansevanrensburg@cdhlegal.com

Nick Muller

Executive Consultant

T +27(0)21 481 6385

E nick.muller@cdhlegal.com

Jonathan Witts-Hewinson
Executive Consultant

T +27(0)11 562 1146

E witts@cdhlegal.com

BBBEE STATUS: LEVEL ONE CONTRIBUTOR

Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 1 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11 562 1000 F +27 (0)11 562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 481 6300 F +27 (0)21 481 6388 E ctn@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 481 6400 E cdhstellenbosch@cdhlegal.com
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