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ISSUE IT'S ALL IN THE HEAD

There is a steady increase in the diagnosis of mental illness in the workplace.
Mental illness still carries a social stigma which may make sufferers reluctant
to seek help. Unlike other illnesses mental illness may not manifest physically
and is harder to detect. This often leads to the suspicion that employees are
malingering when diagnosed with a mental illness.

CDOH

1 | EMPLOYMENT ALERT 26 June 2018 CLIFFE DEKKER HOFMEYR



IT'S ALL IN THE HEAD

Where an employer is aware that an employee
suffers with mental health issues, it must

consider the potential impact of the

illness on the employee and on
the workplace and apply the
appropriate incapacity
process.

In 2012 Jansen separated
from his wife. His direct
manager, a Mr Terblanche,
represented his wife in

the divorce proceedings.
Unsurprisingly, Jansen felt
betrayed by this.
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There is a steady increase in the diagnosis of mental illness in the workplace. Mental

illness still carries a social stigma which may make sufferers reluctant to seek help.
Unlike other illnesses mental illness may not manifest physically and is harder to
detect. This often leads to the suspicion that employees are malingering when

diagnosed with a mental illness.

Mental illness may have a profoundly
negative effect on workplace relationships.
Where an employer is aware that an
employee suffers with mental health
issues, it must consider the potential
impact of the illness on the employee

and on the workplace and apply the
appropriate incapacity process. The
employer failed to do this in Jansen v Legal
Aid South Africa (C678/14) [2018] ZALCCT
17 (16 May 2018).

In 2010 Jansen was diagnosed with major
depression. From there his downward
spiral continued. In 2011 he was diagnosed
with depression and high anxiety. In 2012
Jansen separated from his wife. His direct
manager, a Mr Terblanche, represented

his wife in the divorce proceedings.
Unsurprisingly, Jansen felt betrayed by this.
It further aggravated his poor mental state.
In late 2012 Jansen'’s clinical psychologist
advised his employer of his issues at work
and warned that these issues required
resolution as soon as possible. Jansen
himself had appraised his employer

of his condition. Jansen was regularly
absent from work. He also began acting
erratically. His behaviour was seen as
insolent and insubordinate. In this period,
he was diagnosed with manic depression.

In November 2013, Jansen'’s employer
had had enough. It “charged” him with
misconduct. The chairperson rejected
Jansen'’s explanation that his behaviour

was due to his mental illness on the basis
that there was no medical evidence
corroborating this, and that the enquiry
related to misconduct and not incapacity.
She refused to consider medical reports
showing that Jansen was on the verge of
an emotional breakdown.

On 24 February 2014 Jansen was
dismissed. This worsened his mental state.
Jansen was eventually evicted from his
rental accommodation. When the matter
was finally heard in 2018 he was homeless.

Jansen approached the Labour Court
contending that his dismissal was
automatically unfair as it related to his
disability, and that it was an act of unfair
discrimination on a listed ground. In
court, the employer chose not to lead
any evidence. It contended that Jansen
had not made out a prima facie case and
applied for absolution from the instance.
This proved to be a fatal decision.

The Labour Court held that where the
onus rests on a defendant that, as a rule,
absolution from the instance would not
be granted. The court found that it would
not be in accordance with the objectives
of the Labour Relations Act to place undue
technical hurdles before a lay applicant.
Although Jansen may not have pleaded
that he was dismissed because of his
mental condition, he had throughout
referred to his condition. His employer
knew what case it was expected to meet.
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IT'S ALL IN THE HEAD

CONTINUED

Jansen’s employer knew

that he had a disability.
It was under a duty to

reasonably accommodate
him. Instead of dismissing

Jansen for misconduct, it

had a duty to institute an

incapacity enquiry.

The court found that Jansen’s depression
was the actual cause of his dismissal. He
had provided his employer with proof of
his illness. It had declined to accept this
proof without challenging it. Jansen’s
employer knew that he had a disability.

It was under a duty to reasonably
accommodate him. Instead of dismissing
Jansen for misconduct, it had a duty to
institute an incapacity enquiry.

The court enunciated the principles

for determining an automatically unfair
dismissal. Firstly, would the dismissal have
occurred if Jansen did not suffer from a
mental illness? If the answer was yes, then
the dismissal was not automatically unfair.
If not, the question was whether Jansen’s
mental illness was the most likely cause

of the dismissal? If this inference could be
drawn then the dismissal was automatically

unfair. The court found Jansen’s dismissal
to be automatically unfair and constituted
unfair discrimination. The court ordered
retrospective reinstatement (just less than
five years' back-pay).

Employers should exercise caution when
dealing with disciplinary issues that may be
related to mental illness. They should take
care to identify whether an employee'’s
conduct is due to his or her mental illness.
If so, the matter should be dealt with as
one of incapacity rather than misconduct.

Gillian Lumb, from Cliffe Dekker Hofmeyr's
Employment Practice, acted for Ockert
Jansen in this matter.

Jose Jorge and Steven Adams

*Jansen’s employer has appealed the
judgment.

CHAMBERS GLOBAL 2014 - 2018 ranked our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2018 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2018 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2018 in Band 2: Employment.
Gillian Lumb ranked by CHAMBERS GLOBAL 2017 - 2018 in Band 4: Employment.
Gavin Stansfield ranked by CHAMBERS GLOBAL 2018 in Band 4: Employment.

Michael Yeates was named the exclusive South African winner of the
ILO Client Choice Awards 2015 — 2016 in the category Employment
and Benefits as well as in 2018 in the Immigration category.
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Employment Strike Guideliné -

Find out what steps an employer can take when a strike is unprotected.

@ Click here to find out more

Best Lawyers 2018 South Africa Edition

Included 53 of CDH's Directors across Cape Town and Johannesburg.

Recognised Chris Charter as Lawyer of the Year for Competition Law (Johannesburg).

Recognised Faan Coetzee as Lawyer of the Year for Employment Law (Johannesburg).

Recognised Peter Hesseling as Lawyer of the Year for MGA Law (Cape Town).

Best Lawyers

Recognised Terry Winstanley as Lawyer of the Year for Environmental Law (Cape Town).
Named Cliffe Dekker Hofmeyr Litigation Law Firm of the Year.

Named Cliffe Dekker Hofmeyr Real Estate Law Firm of the Year.
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Social-Media-and-the-Workplace-Guideline.pdf
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For more information about our Employment practice and services, please contact:
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E sean.jamieson@cdhlegal.com

Devon Jenkins
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Associate
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E prencess.mohlahlo@cdhlegal.com
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Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 2 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11 562 1000 F +27(0)11 562 1111 E jhb@cdhlegal.com

CAPE TOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T +27(0)21481 6300 F +27(0)214816388 E ctn@cdhlegal.com
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