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IN THIS 
ISSUE COMPLY OR BE COMMITTED TO PRISON

Compliance with court orders is an important part of the dispute resolution 
mechanism in any legal system and as such, non-compliance with court 
orders goes against the binding nature of court orders and the powers of the 
court. The existence of the contempt procedure is to deal with instances of 
non-compliance and to ensure that in one way or another, non-compliance 
is punishable.
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UNPROTECTED STRIKE ACTION AND THE 
EFFECT OF EMPLOYER-ISSUED ULTIMATA
NUMSA; KD Kutu and 352 others v IG Tooling and Light Engineering (Pty) 
Ltd (LC) unreported case no JS763/06 (15 May 2018) dealt with numerous 
legal issues emanating from unprotected strike action. This alert focusses 
on one of those legal issues, namely the effect of the ultimata issued by the 
Respondent employer in this matter, IG Tooling and Light Engineering (IGT).



The recent Labour Appeal Court decision 

in Ilembe Outsourcing and Recruitment 

CC and Others v Nosango case (the 

Ilembe case) is an example of contempt 

orders used to ensure that court orders 

are complied with. Briefly, the facts of this 

case are that the employee was suspended 

and aggrieved by his suspension, he 

referred an unfair labour practice dispute 

to the CCMA, which directed the employer 

to uplift the suspension, reinstate the 

employee and pay him the arrear wages 

for the period of suspension. When he 

reported for duty, he was informed that 

there was no work for him.

Seeing that the employer did not intend 

to comply with the award, the employee 

instituted contempt proceedings at the 

Labour Court and the employer opposed 

this. The employer’s case was that the order 

of reinstatement was not appropriate, as 

the employee was never dismissed. The 

Labour Court ordered the employer to 

reinstate the employee within four days 

and the employee to approach the Labour 

Court in the event of non-compliance,  

 

on notice to the employer, for a directive 

for the employers’ members’ to be 

committed to prison for 15 days. The 

employer was a close corporation.

The employer appealed the Labour 

Court judgment on the basis that since 

its members would be the one who is 

committed to imprisonment, the employee 

must notify them when he approaches the 

Labour court for the directive. Although the 

Labour Appeal Court granted this order, it 

found that the employer’s members did not 

discharge the onus to show that their non-

compliance with the award was not wilful 

and mala fide. The Labour Appeal Court 

found the members to be in contempt of 

court and that they are to be committed 

to imprisonment for 15 days. The order of 

committal was suspended for 10 days in 

order to afford the members to comply.

It is clear contempt applications are an 

effective tool in ensuring compliance with  

court orders especially when the relief  

sought is that of committal to imprisonment.
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The employer appealed 
the Labour Court 
judgment on the basis 
that since its members 
would be the one 
who is committed to 
imprisonment.
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There was an extraordinary delay in the 

matter proceeding to trial. The delay was 

prolonged further due to issues relating 

to amendment of pleadings and the 

finalisation of the pre-trial minute. The trial 

eventually proceeded in July 2017. Due 

to the delay, five employees joined in the 

matter had passed away at the time of trial.

Factual matrix

IGT employed Mr KD Kutu and 352 other 

employees (the Employees), the Second 

to Further Applicants. The Employees 

were represented by NUMSA, the First 

Applicant. NUMSA was the majority trade 

union representing IGT employees in the 

workplace.

Between 2005 and 2006, IGT experienced 

various work stoppages owing to 

unprotected strike action by employees. 

In these instances, employees were not 

disciplined and/or dismissed for their 

participation. In order to curb unprotected 

strike action, IGT and NUMSA entered into 

an agreement (dated 5 April 2006) in terms 

of which all pending disciplinary action 

against employees would be waived in 

exchange for immediate discontinuation of 

unprotected strike action. The agreement 

was an attempt by IGT to improve 

workplace conduct and to obtain ‘buy-in’ 

from employees.

Despite this agreement, the Employees 

embarked on unprotected strike action 

on 12 July 2006 after IGT management 

refused to adhere to various demands from 

NUMSA and the Employees.

IGT issued their first ultimatum on the 

morning of 12 July. After employees failed 

to return to work, IGT issued their second 

ultimatum in the afternoon of 12 July. After 

employees failed to return to work, IGT 

issued their third and final ultimatum on 

13 July. The final ultimatum stated that if 

employees failed to return to work on  

14 July, they would be summarily 

dismissed. The consequences of not 

returning to work were made clear to 

the Employees in the final ultimatum. 

The Employees failed to return to work 

on 14 July and IGT dismissed them in 

accordance with the final ultimatum.

Compared to previous strikes, this particular 

strike was one of the more serious ones. 

The impact of the unprotected strike was 

shown to be damaging. IGT incurred a loss 

of approximately R1.5 million.

There was an extraordinary delay 

in the matter proceeding 

to trial. 

NUMSA; KD Kutu and 352 others v IG Tooling and Light Engineering (Pty) Ltd (LC) 
unreported case no JS763/06 (15 May 2018) dealt with numerous legal issues 
emanating from unprotected strike action. This alert focusses on one of those legal 
issues, namely the effect of the ultimata issued by the Respondent employer in this 
matter, IG Tooling and Light Engineering (IGT).

UNPROTECTED STRIKE ACTION AND THE 
EFFECT OF EMPLOYER-ISSUED ULTIMATA

Compared to previous 
strikes, this particular strike 
was one of the more 
serious ones. 
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ILO Client Choice Awards 2015 – 2016 in the category Employment 

and Benefits as well as in 2018 in the Immigration category.
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CONTINUED

Previous conduct by IGT

NUMSA argued that it did not take the 

ultimata (issued by IGT) seriously. This is 

because in previous strikes, IGT did not 

follow through on those ultimata and 

threats as no employees were dismissed.

The court considered the value of the 

ultimata (issued by IGT). The ultimata were 

held to be clear and unambiguous. NUMSA 

and the Employees were provided with 

sufficient copies of the documents and 

provided with enough time to consider 

the ultimata. It was also not disputed that 

the employees had never received an 

ultimatum like the third and final ultimatum 

in previous strikes.

In the end, the court distinguished this 

particular strike (from previous strikes) by 

referring to the following:

1. At the time of the strikes preceding the 

strike in question, no agreement had 

been concluded between the parties.

2. NUMSA and the Employees failed to 

honour the terms of the agreement 

concluded on 5 April 2006.

3. IGT had, at all material times, 

condemned unprotected strike action.

4. The impact of this particular strike was 

more serious and detrimental to IGT 

than previous strikes.

5. The ultimata were clear and 

unambiguous. The third and final 

ultimatum informed employees of the 

serious consequences of not returning 

to work. The employees nevertheless 

proceeded to continue striking. This 

was a ‘reckless gamble’ as they knew 

the risk of doing so.

Therefore, NUMSA could not rely on 

previous conduct by IGT to substantiate a 

claim of substantive unfairness.

This case illustrates that, during 

unprotected strike action, employees may 

not necessarily rely on previous conduct 

of an employer as a basis to continue 

striking. Further, the substantive fairness of 

dismissals during unprotected strike action 

may turn on the wording and timing of the 

ultimata issued by the employer.

Thabang Rapuleng and 
 Zama Madungandaba 
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previous conduct by IGT 
to substantiate a claim of 
substantive unfairness.
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Find out what steps an employer can take when a strike is unprotected.

Click here to find out more

Employment Strike Guideline

CLICK HERE  
FOR THE LATEST SOCIAL 
MEDIA AND THE WORKPLACE 
GUIDELINE
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Recognised Faan Coetzee as Lawyer of the Year for Employment Law (Johannesburg).

Recognised Peter Hesseling as Lawyer of the Year for M&A Law (Cape Town).

Recognised Terry Winstanley as Lawyer of the Year for Environmental Law (Cape Town).

Named Cliffe Dekker Hofmeyr Litigation Law Firm of the Year.

Named Cliffe Dekker Hofmeyr Real Estate Law Firm of the Year.
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Social-Media-and-the-Workplace-Guideline.pdf


BBBEE STATUS: LEVEL TWO CONTRIBUTOR

Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 2 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is 

one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in 

relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.

T  +27 (0)11 562 1000   F  +27 (0)11 562 1111   E  jhb@cdhlegal.com

CAPE TOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T  +27 (0)21 481 6300   F  +27 (0)21 481 6388   E  ctn@cdhlegal.com

©2018  2392/MAY

EMPLOYMENT | cliffedekkerhofmeyr.com

Aadil Patel
National Practice Head 
Director
T +27 (0)11 562 1107
E aadil.patel@cdhlegal.com

Gillian Lumb
Regional Practice Head 
Director
T +27 (0)21 481 6315
E gillian.lumb@cdhlegal.com

Kirsten Caddy
Director
T +27 (0)11 562 1412
E kirsten.caddy@cdhlegal.com

Jose Jorge
Director 
T +27 (0)21 481 6319
E jose.jorge@cdhlegal.com

Fiona Leppan
Director
T +27 (0)11 562 1152
E fiona.leppan@cdhlegal.com

Hugo Pienaar
Director
T +27 (0)11 562 1350
E hugo.pienaar@cdhlegal.com

Nicholas Preston
Director
T +27 (0)11 562 1788
E nicholas.preston@cdhlegal.com

Thabang Rapuleng
Director
T +27 (0)11 562 1759
E thabang.rapuleng@cdhlegal.com

Samiksha Singh
Director
T +27 (0)21 481 6314
E samiksha.singh@cdhlegal.com

Gavin Stansfield
Director
T +27 (0)21 481 6313
E gavin.stansfield@cdhlegal.com

Michael Yeates
Director
T +27 (0)11 562 1184
E michael.yeates@cdhlegal.com

Ndumiso Zwane
Director
T +27 (0)11 562 1231
E ndumiso.zwane@cdhlegal.com

Steven Adams
Senior Associate
T +27 (0)21 481 6341 
E steven.adams@cdhlegal.com 

Anli Bezuidenhout
Senior Associate
T +27 (0)21 481 6351
E anli.bezuidenhout@cdhlegal.com

Anelisa Mkeme
Senior Associate 
T +27 (0)11 562 1039
E anelisa.mkeme@cdhlegal.com

Sean Jamieson
Associate
T +27 (0)11 562 1296
E sean.jamieson@cdhlegal.com 

Devon Jenkins
Associate
T +27 (0)11 562 1326 
E devon.jenkins@cdhlegal.com

Prencess Mohlahlo
Associate
T +27 (0)11 562 1875
E prencess.mohlahlo@cdhlegal.com

Zola Mcaciso
Associate
T +27 (0)21 481 6316
E zola.mcaciso@cdhlegal.com

Prinoleen Naidoo
Associate 
T +27 (0)11 562 1829
E prinoleen.naidoo@cdhlegal.com

Bheki Nhlapho
Associate
T +27 (0)11 562 1568
E bheki.nhlapho@cdhlegal.com

Nonkululeko Sunduza
Associate
T +27 (0)11 562 1479
E nonkululeko.sunduza@cdhlegal.com

Siyabonga Tembe
Associate
Employment
T +27 (0)21 481 6323
E siyabonga.tembe@cdhlegal.com 

OUR TEAM
For more information about our Employment practice and services, please contact:

https://www.facebook.com/CDHLegal
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc?report.success=KJ_KkFGTDCfMt-A7wV3Fn9Yvgwr02Kd6AZHGx4bQCDiP6-2rfP2oxyVoEQiPrcAQ7Bf
https://www.instagram.com/cdhlegal
https://www.cliffedekkerhofmeyr.com/en/news/#tab-podcasts

