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ISSU E SECURING EMPLOYMENT BY PROVIDING
FALSE EVIDENCE TO AN EMPLOYER

In Assmang (Pty) Ltd (Black Rock Mine) v Markram (unreported case

no. JR 2496/15 of 11 September 2018), the Labour Court adopted a wide
interpretation to the meaning of an employee “providing” false evidence
in order to secure employment.

THE CONSEQUENCES OF RIDING
“ROUGHSHOD OVER THE ESTABLISHED
LEGAL PROCESS”

Do political parties have a right to demand meetings with employers regarding
contractual employer-employee relations or issues concerning consumer
interests? Not according to the recent case of Pitsiladi NO and Others

v Nggisha and Others (1504/2018) [2018] ZAECPEHC 41. The judgment
considered whether an interdict should be granted following a political party’s
protest action, prompted by the employer's alleged refusal to meet.
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SECURING EMPLOYMENT BY PROVIDING FALSE
EVIDENCE TO AN EMPLOYER

It was argued that the employee had not

acted dishonestly as he had not been

instrumental in providing the
false trade certificate to the
employer.

The Labour Court held
that it was inconsequential
that the employee had
not “provided” the false
evidence to the employer
himself.

In Assmang (Pty) Ltd (Black Rock Mine) v Markram (unreported case no. JR 2496/15

of 11 September 2018), the Labour Court adopted a wide interpretation to the
meaning of an employee “providing” false evidence in order to secure employment.

The employee had previously been
employed by the employer on an
apprenticeship contract during which

he was required to complete a statutory
trade test to qualify for the position for
which he was subsequently employed

by the employer. After the employer
conducted an internal audit to establish
the authenticity of the trade certificates
that had been issued to its employees, the
employer dismissed the relevant employee
for having provided false evidence in the
form of a false trade certificate to secure
employment with the mine.

The main thrust of the employee’s
defence was that he had not “provided”
false evidence due to the fact that the
trade certificate in question was never
handed to him but had been issued

and sent directly to his employer by

the agency responsible for maintaining
accurate records of trade qualifications -
namely the Quality Council for Trades and
Occupations (QCTO). It was argued that
the employee had not acted dishonestly
as he had not been instrumental in
providing the false trade certificate to the
employer.

After the CCMA Commissioner had found
that the dismissal of the employee was
substantively unfair, the employer took

Michael Yeates was named the exclusive South African winner of the
ILO Client Choice Awards 2015 — 2016 in the category Employment

and Benefits as well as in 2018 in the Immigration category.
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the decision on review in the Labour
Court. The court was faced with the
question whether the only reasonable
inference to be drawn from the evidence
presented at the arbitration was that the
employee knew he had not obtained the
requisite qualification and had secured

his employment in a dishonest manner. In
assessing the evidence, the Labour Court
found that the only person who stood to
gain from a certificate that purportedly
demonstrated that he was qualified for
the position, when in fact he was not, was
the employee and that the notion that a
third party had independently, and for no
known reason, produced a false certificate
without any assistance from the employee
was “fanciful to say the least”.

The Labour Court held that it was
inconsequential that the employee had
not “provided” the false evidence to

the employer himself. The reasonable
inference was that the employee had
knowledge of the fact that he was
employed by the employer under a false
impression about his qualified status — a
clear expression of dishonest conduct
on the part of the employee justifying his
dismissal. The Labour Court found that
the Commissioner failed to consider the
unavoidable implication of inconsistencies
in the documentation in support of the
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SECURING EMPLOYMENT BY PROVIDING FALSE
EVIDENCE TO AN EMPLOYER

CONTINUED

The Labour Court
reviewed and set aside
the finding of the CCMA
Commissioner and
replaced it with a finding
that the dismissal was
substantively fair.

employee’s so called qualification. The
Commissioner failed to confront and
evaluate the probabilities of the mutually
exclusive versions of the witnesses who
testified. In the absence of evidence
why the employer would want to falsely
implicate the employee who had been
working for it for a number of years, and
how it would have contrived to ensure
that the QCTO records corroborated the
falsehood, the court found that there
was no factual basis for drawing the
inference which the Commissioner had

drawn, namely that it was all a result of the

employer’s handiwork.

The Labour Court reviewed and set aside
the finding of the CCMA Commissioner
and replaced it with a finding that

the dismissal was substantively fair.
Furthermore, and in emphasising its
distaste towards the level of dishonesty
on the part of the employee, the Labour
Court granted a costs order against the
employee and its representative union.

Fiona Leppan and Liam Sebanz

CHAMBERS GLOBAL 2014 - 2018 ranked our Employment practice in Band 2: Employment.
Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2018 in Band 2: Employment.
Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2018 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2018 in Band 2: Employment.
Gillian Lumb ranked by CHAMBERS GLOBAL 2017 - 2018 in Band 4: Employment.
Gavin Stansfield ranked by CHAMBERS GLOBAL 2018 in Band 4: Employment.
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CDH’s latest edition of
Doing Business in South Africa
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/about/downloads/Doing-Business-in-South-Africa-2018.pdf

THE CONSEQUENCES OF RIDING "ROUGHSHOD
OVER THE ESTABLISHED LEGAL PROCESS”

The political party had received reports

that the Prestons’ workers were
being exploited and that the
promotional prices of

the store were

misleading.

Employment matters
are regulated by the
Labour Relations Act,
No 66 of 1995.
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Do political parties have a right to demand meetings with employers regarding

contractual employer-employee relations or issues concerning consumer
interests? Not according to the recent case of Pitsiladi NO and Others v Ngqisha
and Others (1504/2018) [2018] ZAECPEHC 41. The judgment considered whether
an interdict should be granted following a political party’s protest action, prompted

by the employer’s alleged refusal to meet.

The applicants (and employers) in this case
were the trustees of the Athina Trust, which
conducts business as a retailer of liquor
products under the name and branding

of Prestons Liquor Stores (Prestons). The
political party had received reports that the
Prestons’ workers were being exploited and
that the promotional prices of the store
were misleading. In response, the political
party requested a meeting with Prestons’
management, failing which the political
party would occupy Prestons’ stores.
Prestons agreed to meet but asked for
more information to allow them to prepare.
The political party then gathered that the
request for a meeting was declined and
elected to act on its threat.

On 21 April 2018, approximately

25 people, wearing political party regalia,
entered Prestons and disrupted the
business operations by preventing access
to aisles and tills. According to some
members of the Prestons staff, customers
felt intimidated. Ultimately, the store closed
and Prestons obtained an interim interdict.
A similar scenario occurred on 16 June
2018, however, the political party denied
any involvement. Again, tills were blocked.

On the return date, the court reiterated
the requirements for a final interdict to be
granted: “The applicant must establish a
clear right; an infringement of that right;
an injury actually suffered or a reasonable
apprehension of such harm; and that there
is no other satisfactory remedy available.”

In considering the matter, the court
importantly held that Prestons is under no
legal obligation to meet with the political
party in relation to the issues “which bear
upon contractual employer-employee
relations or which bear upon matters
affecting consumer interests.”

It was not for the political party to demand
a meeting as of right. Employment matters
are regulated by the Labour Relations

Act, No 66 of 1995 - this legislation
recognises trade unions and provides for
the appropriate structures and forums

in which employee-related disputes and
concerns can be discussed and resolved.

The Regulation of Gatherings Act, No

205 of 1993 sets out mechanisms and
guidelines for those who wish to enjoy
the constitutionally enshrined right to
protest. In granting the final interdict, the
court acknowledged that political parties
may, if they so wish, protest but they are
obliged to do so lawfully. What is "not
open to political parties, or any person for
that matter,” is "to ride roughshod over the
established legal process by engaging in
unlawful conduct”.

Aadil Patel, Anli Bezuidenhout

and Louise Kotze
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Find out what steps an employer can take when striking employees ignore
court orders.

@ Click here to find out more

Best Lawyers 2018 South Africa Edition

Included 53 of CDH's Directors across Cape Town and Johannesburg.

Recognised Chris Charter as Lawyer of the Year for Competition Law (Johannesburg).

Recognised Faan Coetzee as Lawyer of the Year for Employment Law (Johannesburg).

Best Lawyers

ERS AND CLIENTS WORLDWIDE

Recognised Peter Hesseling as Lawyer of the Year for MGA Law (Cape Town).

Recognised Terry Winstanley as Lawyer of the Year for Environmental Law (Cape Town).

Named Cliffe Dekker Hofmeyr Litigation Law Firm of the Year.

Named Cliffe Dekker Hofmeyr Real Estate Law Firm of the Year.
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Social-Media-and-the-Workplace-Guideline.pdf
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BBBEE STATUS: LEVEL TWO CONTRIBUTOR
Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 2 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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