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REMUNERATION OF BUSINESS RESCUE
PRACTITIONERS — THE REQUIREMENT TO
| N TH |S PROVE CLAIMS AGAINST THE INSOLVENT ESTATE

A recent development in the ever-evolving jurisprudence associated with
I SS U E business rescue proceedings relates to the remuneration of the business
rescue practitioner in the event that a business rescue fails. The Supreme
Court of Appeal in Diener N.O. v Minister of Justice (926/2016) [2017]
ZASCA 180 has recently confirmed that the practitioner’s fees do not hold
a 'super preference’ in a liquidation scenario and the practitioner is required
to prove a claim against the insolvent estate like all other creditors.
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The Supreme Court of Appeal recently

confirmed that the practitioner’s fees do

not hold a ‘super preference’in a
liquidation scenario.

In June 2012, Diener was
appointed as the business
rescue practitioner to
oversee the business rescue
of a close corporation,
which business rescue was
ultimately terminated and
liquidation proceedings
were instituted.

2 | DISPUTE RESOLUTION ALERT 11 April 2018

A recent development in the ever-evolving jurisprudence associated with business

rescue proceedings relates to the remuneration of the business rescue practitioner
in the event that a business rescue fails. The Supreme Court of Appeal in Diener N.O.
v Minister of Justice (926/2016) [2017] ZASCA 180 has recently confirmed that the
practitioner’s fees do not hold a ‘super preference’ in a liquidation scenario and the
practitioner is required to prove a claim against the insolvent estate like all other

creditors.

In June 2012, Diener was appointed as the
business rescue practitioner to oversee
the business rescue of a close corporation,
which business rescue was ultimately
terminated and liquidation proceedings
were instituted. The Master of the High
Court was of the view that Diener had failed
to prove a claim and his remuneration

was therefore not recognised as a charge
against the estate. Diener applied to the
High Court to review the Master's decision,
which application was dismissed. He then
appealed the matter to the Supreme Court
of Appeal (SCA).

The argument before the SCA on behalf
of the business rescue practitioner was
that the remuneration and expenses of the
practitioner, after the costs of liquidation,
took a ‘super-preference’ over all other
creditors, regardless of whether they were
secured or not. In other words, the business
rescue practitioner enjoys a special
preference and has security over all assets,
even above securities existing when the
practitioner is appointed.

This argument was based on s135(4)
and s143(5) of the Companies Act, No
71 of 2008. Section 143(5) provides that
a business rescue practitioner’s claim
for remuneration and expenses “ranks]
in priority before the claims of all other
secured and unsecured creditors”. The
difficulty with this provision is that, at

face value, it undermines or diminishes
the security held by creditors. The Court
therefore, in determining the correctness
of this argument, had regard to the overall
context and purpose of the business
rescue chapter in the Companies Act, and
then dealt with the above two sections
specifically in turn.

In relation to s135, the Court said that
the section is concerned with post-
commencement finance, and “itis in
this context, ie while business rescue
proceedings are in place, that it creates a
set of preferences for the payment by the
company of certain of its unpaid debts".
The practitioner’'s remuneration is one
such debt, and is ranked first. There is,
for the most part, no mention

of liquidation in this section, save to
state that if liquidation occurs, the set

of preferences created in this section,

ie in relation to the post-commencement
finance, remain in force, subject to the
costs of liquidation. Simply put, the
section only creates a set of preferences
in relation to claims that are listed

within s135, and those claims enjoy a
preference over unsecured claims — it
does not create a super preference
which places the practitionerin a

more favourable position than the best
position that can be occupied by a
secured creditor.
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Section 143 of the
Companies Act similarly
does not deal with a
liquidation scenario,

but rather regulates

the practitioner’s
remuneration during
business rescue.

Section 143 of the Companies Act
similarly does not deal with a liquidation
scenario, but rather regulates the
practitioner’'s remuneration during
business rescue. In this regard, the Court
held that where the section states that
the practitioner’'s remuneration ranks
“in priority before the claims of all other
secured and unsecured creditors”, this
must be understood as a reference back
to s135. It only creates a priority over
those persons who have provided the
company with post-commencement
finance, whether secured or unsecured,
and not to the company's pre-business
rescue creditors.

The Court further held that in the context
of the Insolvency Act, No 24 of 1936, a

between business rescue proceedings and
liquidation proceedings, as business rescue
terminates when a company is placed in
liquidation.

The SCA has thus clarified and confirmed the
position for business rescue practitioners that
have claims against liquidated companies for
unpaid remuneration — they are creditors of
the liquidated company, and are required, like
all other creditors, to prove claims against the
companies in terms of s44 of the Insolvency
Act. The preference that they hold is no more
than to claim against the free residue after
the costs of liquidation, but before the claims
of employees for post-commencement
wages, before those who have provided
other post-commencement finance, and
before any other unsecured creditors.

business rescue practitioner is not a person
who ‘renders services in connection with
the sequestration proceedings’ (as such
people do not have to prove a claim).

The Court reasoned that a business

rescue practitioner could not be such

a person because of the distinction

This ruling may cause business rescue
practitioners to be more circumspect in
terms of the appointments they may take,
and/or in relation to their fee arrangements
in respect of such appointments.
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CHAMBERS GLOBAL 2017 - 2018 ranked our Dispute Resolution practice in Band 1: Dispute Resolution.
CHAMBERS GLOBAL 2018 named our Corporate Investigations sector as a Recognised Practitioner.
CHAMBERS GLOBAL 2018 ranked our Dispute Resolution practice in Band 2: Insurance.

CHAMBERS GLOBAL 2018 ranked our Dispute Resolution practice in Band 2: Media & Broadcasting.
CHAMBERS GLOBAL 2017 - 2018 ranked our Dispute Resolution practice in Band 2: Restructuring/Insolvency.
Janet MacKenzie ranked by CHAMBERS GLOBAL 2018 in Band 3: Media & Broadcasting.

Julian Jones ranked by CHAMBERS GLOBAL 2017 - 2018 in Band 3: Restructuring/Insolvency.

Tim Fletcher ranked by CHAMBERS GLOBAL 2018 in Band 4: Dispute Resolution.

Pieter Conradie ranked by CHAMBERS GLOBAL 2012 - 2018 in Band 1: Dispute Resolution.

Jonathan Witts-Hewinson ranked by CHAMBERS GLOBAL 2017 - 2018 in Band 2: Dispute Resolution.
Joe Whittle ranked by CHAMBERS GLOBAL 2016 - 2018 in Band 4: Construction.

Cg CLICK HERE to find out more about our Dispute Resolution practice.
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https://www.cliffedekkerhofmeyr.com/en/practice-areas/dispute-resolution.html

Best Lawyers 2018 South Africa

NAMED CDH LITIGATION LAW FIRM OF THE YEAR
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Best Lawyers 2018 South Africa Edition

Included 53 of CDH's Directors across Cape Town and Johannesburg.

Recognised Chris Charter as Lawyer of the Year for Competition Law (Johannesburg).

Recognised Faan Coetzee as Lawyer of the Year for Employment Law (Johannesburg).
i Best L

Ia 3 €rs Recognised Peter Hesseling as Lawyer of the Year for M&A Law (Cape Town).

ENTS WORLDWIDE

Recognised Terry Winstanley as Lawyer of the Year for Environmental Law (Cape Town).
Named Cliffe Dekker Hofmeyr Litigation Law Firm of the Year.
Named Cliffe Dekker Hofmeyr Real Estate Law Firm of the Year.

Richard Marcus was named the exclusive South African winner of the ILO Client
Choice Awards 2018 in the Insolvency & Restructuring category.

RECOGNISED PRACTITIONER

Corporate Investigations
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CDH has been named South Africa’s
EMEA 2015-2016 PR Afch Excelence Awards for
2017 the eighth year in a row.

Ranked Cliffe Dekker Hofmeyr

Ranked Cliffe Dekker Hofmeyr
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For more information about our Dispute Resolution practice and services, please contact:
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T +27(0)11562 1061
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E pieter.conradie@cdhlegal.com

Nick Muller

Executive Consultant
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BBBEE STATUS: LEVEL THREE CONTRIBUTOR
Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 3 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11 562 1000 F +27 (0)11 562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
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