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PRE-EMPTIVE RIGHTS GRANTED VERBALLY
ARE VALID AND ENFORCEABLE

In Mokone v Tassos Properties CC and Another [2017] 25 CC, the
Constitutional Court ruled that pre-emptive rights need not comply

with the formalities set out in the Alienation of Land Act, 1981 (ALA). The
implication of this decision is that such rights may be enforced against

a property owner even if they were granted verbally. The court’s ruling
overturns Hirschowitz v Moolman, where the Appellate Division held that
pre-emptive rights have to be reduced to writing and signed by the parties
to the agreement, as required by s2(1) of ALA, to be valid and enforceable.
The Constitutional Court, albeit in a footnote, also indicated that similar
considerations apply in regard to option contracts.
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The court’s ruling overturns Hirschowitz v
Moolman, where the Appellate Division
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in a lease agreement,
are not extended
automatically when the
lease is extended ...

2 | REAL ESTATE ALERT 3 August 2017

In Mokone v Tassos Properties CC and Another [2017] 25 CC, the Constitutional

Court ruled that pre-emptive rights need not comply with the formalities set

out in the Alienation of Land Act, 1981 (ALA). The implication of this decision

is that such rights may be enforced against a property owner even if they were
granted verbally. The court’s ruling overturns Hirschowitz v Moolman, where the
Appellate Division held that pre-emptive rights have to be reduced to writing and
signed by the parties to the agreement, as required by s2(1) of ALA, to be valid and
enforceable. The Constitutional Court, albeit in a footnote, also indicated that
similar considerations apply in regard to option contracts.

The Constitutional Court also overturned
the established common law principle that
collateral terms, such as an option or a
right of pre-emption in a lease agreement,
are not extended automatically when

the lease is extended, unless the parties
expressly or tacitly agree otherwise.

In this case, the lessee, Ms Mokone,
entered into a written one-year lease
agreement with the lessor, Tassos
Properties (Tassos) in 2004 for a year.
The lease agreement incorporated a right
of pre-emption, giving Ms Mokone the
right to purchase the leased property

in the event that Tassos wished to sell.
The parties renewed the lease by oral
agreement for a further year, and later
agreed to a further extension, which

was endorsed on the first page of the
lease: "extend till 31/5/2014, monthly rent
R5500". Tassos signed the endorsement
but Ms Mokone did not.

Tassos subsequently entered into an
agreement of sale with Blue Canyon
Properties 125 CC (Blue Canyon) in
2009 and the property was transferred
on 1 March 2010. After becoming aware
of the sale, Ms Mokone notified Tassos
in writing that she wished to exercise
her right of pre-emption and tendered

payment of an amount equivalent to Blue
Canyon'’s purchase price. Ms Mokone then
launched an application in the High Court
contending that her right of first refusal
was extended together with the lease and
that Blue Canyon'’s purchase was defective.
In the meantime, Blue Canyon entered into
a month-to-month lease with Ms Mokone
for a period of six months after which it
terminated the lease in writing, requesting
Ms Mokone to vacate the property by

31 January 2015.

The High Court applied the common
law as it stood at the time and found that
Ms Mokone did not have a valid right

of pre-emption to enforce. Ms Mokone
approached the Constitutional Court for
relief.

In the Constitutional Court, Tassos
argued that the pre-emptive right was
not extended with the lease and that in
any event the right did not comply with
the prescribed statutory formalities. The
Constitutional Court held that it has the
inherent power to develop the common
law if necessary and that from now on
collateral agreements, such as options or
rights of pre-emption, are automatically
extended when a principle agreement,
such as a lease, is renewed. With regard
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CDH cautions its

clients to be careful
when making verbal
representations with

regard to pre-emptive

rights and options

relating to immovable
property as this may be
construed as the granting
of a pre-emptive right

or option.

to the formalities prescribed by ALA, the
court held that the fact that Ms Mokone
did not sign the endorsement on the

first page of the lease did not affect the
validity of the pre-emptive right. The court
reasoned that the statutory formalities

do not apply to a pre-emptive right as

this does not constitute an “alienation” of
property — a sale only comes into being
once the right is exercised.

Unfortunately, the Constitutional Court
declined to decide whether Ms Mokone
could enforce a claim for specific
performance and procure transfer of the
property from Blue Canyon or whether
she would only be entitled to damages.
This matter was referred back to the High
Court for determination. Having regard to
the common law prior to the decision of
the Constitutional Court, it seems unfair to
Tassos or Blue Canyon to enforce either,
as this would amount to the application
of retrospective changes to the law. We
wait with interest as to how the High
Court will deal with this. In the meantime,

2014

the Constitutional Court ordered a stay

in the eviction proceedings launched by
Blue Canyon and held that Ms Mokone
could remain on the premises, despite the
termination of the lease, until the High
Court has resolved the outstanding issues.

In light of this judgment, CDH cautions its
clients to be careful when making verbal
representations with regard to pre-emptive
rights and options relating to immovable
property as this may be construed as the
granting of a pre-emptive right or option.

It is imperative to reduce such agreement
and any variation or amendment thereof

to writing to avoid being bound by verbal
representations made in passing. Moreover,
a principal agreement, such as a lease
agreement, must clearly state when a
collateral agreement, such as an option or
right of pre-emption, expires or that such
collateral agreements are not extended
unless the parties have expressly agreed to
this in writing.

Janke Strydom and William Midgley

2016 Fowrormir-

PROPERTY &
8™ YEAR IN AROW.
CONSTRUCTION | | suisiiis ™% || = WEARS
TEAM OF E’EablyFﬁgA Deal Value. In a row
THE YEAR Dealvae,  CorPoreeFinance

2014-2017

Ranked Cliffe Dekker Hofmeyr

2015 1° by M&A Deal Flow. CDH has been named South Africa’s
1+ by General Corporate Finance number one large law firm in the
Deal Flow. PMR Africa Excellence Awards for
2014 14 by M&A Deal Flow, the seventh year in a row.
1% by M&A Deal Value

1 by General Corporate Finance
Deal Flow.
Real Estate Legal Week 2013 1% by M&A Deal Flow.
1 by M&A Deal Value.
1% by Unlisted Deals - Deal Flow.

THE AFRICAN LEGAL AWARDS
Cliffe Dekker Hofmeyr

BAND 1

Real Estate

3 | REAL ESTATE ALERT 3 August 2017 CLIFFE DEKKER HOFMEYR



OUR TEAM

For more information about our Real Estate practice and services, please contact:

John Webber

National Practice Head
Director

T +27(0)11 562 1444

E john.webber@cdhlegal.com

Andrew Heiberg

Regional Practice Head

Director

T +27(0)21 4816317

E andrew.heiberg@cdhlegal.com

Attie Pretorius

Director

T +27(0)11562 1101

E attie.pretorius@cdhlegal.com

Bronwyn Brown

Director

T +27(0)11 562 1235

E bronwyn.brown@cdhlegal.com

Mike Collins

Director

T +27(0)21481 6401

E mike.collins@cdhlegal.com

Lucia Erasmus

Director

T +27(0)11 562 1082

E lucia.erasmus@cdhlegal.com

Simone Franks

Director

T +27(0)21 670 7462

E simone.franks@cdhlegal.com

Daniel Fyfer

Director

T +27(0)21 405 6084

E daniel.fyfer@acdhlegal.com

BBBEE STATUS: LEVEL THREE CONTRIBUTOR

Fatima Gattoo

Director

T +27(0)11562 1236

E fatima.gattoo@cdhlegal.com

Muhammad Gattoo

Director

T +27(0)11562 1174

E muhammad.gattoo@cdhlegal.com

Simone Immelman

Director

T +27(0)21 405 6078

E simone.immelman@cdhlegal.com

William Midgley

Director

T +27(0)11 562 1390

E william.midgley@cdhlegal.com

Nayna Parbhoo

Director

T +27(0)11562 1701

E nayna.parbhoo@cdhlegal.com

Muriel Serfontein

Director

T +27(0)11 562 1237

E muriel.serfontein@cdhlegal.com

Allison Alexander

Executive Consultant

T +27(0)21 4816403

E allison.alexander@cdhlegal.com

Janke Strydom

Senior Associate

T +27(0)11 562 1613

E janke.strydom@cdhlegal.com

Nirvana Ajoda

Associate

T +27(0)11 562 1438

E nirvana.ajodha@cdhlegal.com

Joloudi Badenhorst

Associate

T +27(0)11 562 1217

E joloudi.badenhorst@cdhlegal.com

Natasha Fletcher

Associate

T +27(0)11 562 1263

E natasha.fletcher@cdhlegal.com

Robyn Geswindt

Associate

T +27(0)21 4816382

E robyn.geswindt@cdhlegal.com

Samantha Kelly

Associate

T +27(0)11 562 1160

E samantha.kelly@cdhlegal.com

Palesa Matseka

Associate

T +27(0)11 562 1851

E palesa.matsheka@cdhlegal.com

Aaron Mupeti

Associate

T +27(0)11 562 1016

E aaron.mupeti@cdhlegal.com

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought
in relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11562 1000 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPETOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T +27(0)21 4816300 F +27(0)21 4816388 E ctn@cdhlegal.com

©2017 1752/AUG

REAL ESTATE | cliffedekkerhofmeyr.com

»

CLIFFE DEKKER HOFMEYR


https://www.facebook.com/CDHLegal
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc?report.success=KJ_KkFGTDCfMt-A7wV3Fn9Yvgwr02Kd6AZHGx4bQCDiP6-2rfP2oxyVoEQiPrcAQ7Bf
https://www.instagram.com/cdhlegal/
https://www.cliffedekkerhofmeyr.com/en/news/#tab-podcasts

