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VOETSTOOTS: WHAT MEETS THE EYE … 
OR NOT 
The seller, in terms of our law, is automatically held liable for latent 

defects, whether or not he knew of them at the time of the sale. To avoid 

this common law liability, a voetstoots clause included in a sale agreement 

protects the seller from any action which the purchaser may institute 

should any latent defect be discovered.
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The Purchasers instituted 

action for cancellation 

of the sale agreement 

stating that they would 

not have bought the 

property if they had 

known about the 

defects, alternatively 

they claimed a reduction 

in the purchase price or 

damages. 

VOETSTOOTS: WHAT MEETS THE EYE … 
OR NOT

The judgment in Ellis and Another v Cilliers 

NO and Others 2016 (1) SA 293 (WCC) 

serves as a warning to sellers, however, 

that there are instances where the 

voetstoots clause is of no protection.

The Ellis judgment

Mr and Mrs Ellis (Purchasers) purchased a 

wooden house from Mrs Cilliers (Seller), 

the back of which was built into a slope 

and the front of which was on stilts. The 

sale agreement contained a voetstoots 

clause which stated that the Seller would 

not be responsible for any latent or patent 

defects or answerable for any warranties 

either express or implied and that the 

Purchasers confirmed that they had 

satisfied themselves as to the condition 

of the property personally or by a duly 

authorised person on their behalf.

After registration of transfer the Purchasers 

started renovating the house in order to 

make the lounge, kitchen and dining area 

“open plan”. Upon removing the kitchen 

cupboards they discovered that two 

sections of the kitchen floor had been cut 

out and later replaced to give access to the 

area below and that the floor had subsided 

at the outer edges so that the middle part 

was higher than the sides. Further expert 

investigations revealed that the house had 

a number of other defects, namely:

 ∞ it was no longer level as a result of 

subsidence on the northern side due 

to severe decay in the foundation 

supporting it; 

 ∞ a cement screed had been poured 

over the wooden floors which were 

then carpeted and tiled over and a 

false ceiling had been constructed 

under and suspended from the original 

ceiling, all to create the illusion that the 

house was level (Levelling Treatment);

 ∞ the lounge floor had been raised by 

the use of wooden wedges so as to 

conceal the subsidence; and 

 ∞ a Nutec cladding had been applied 

to the outside of the house, also to 

conceal the subsidence.

The Purchasers instituted action for 

cancellation of the sale agreement 

stating that they would not have bought 

the property if they had known about 

the defects, alternatively they claimed 

a reduction in the purchase price or 

damages. 

The seller, in terms of our law, is automatically held liable for latent defects, 

whether or not he knew of them at the time of the sale. To avoid this common 

law liability, a voetstoots clause included in a sale agreement protects the seller 

from any action which the purchaser may institute should any latent defect be 

discovered.

Mr and Mrs Ellis (Purchasers) purchased a 

wooden house from Mrs Cilliers (Seller), 

the back of which was built into a 

slope and the front of which 

was on stilts. 
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The court had to consider 

whether the Seller was 

indeed protected by 

the voetstoots clause or 

whether the purchasers 

had proved, as set out by 

Cachalia JA in Odendaal 

v Ferraris 2009 (4)SA 

313 (SCA), that the seller 

had known of the latent 

defects. 

The Seller, while acknowledging that the 

condition of the foundation constituted 

a latent defect, claimed that she had 

been unaware of its condition and was 

therefore protected by the voetstoots 

clause. The seller did admit that the 

cement screed had been applied to level 

the floors but denied that one or more 

of the alleged defects in the Levelling 

Treatment constituted defects. The 

Seller alleged that the installation of the 

false ceiling had been done for aesthetic 

purposes only and that the levelling of the 

ceiling did not constitute a defect. The 

Seller further contended that the wooden 

wedges used to level the lounge floor 

were an improvement and also done for 

aesthetic purposes and therefore did not 

constitute a defect. With regard to the 

Nutec cladding, the Seller alleged that this 

was done to save on painting which would 

otherwise have had to be done every three 

years.

The court had to consider whether 

the Seller was indeed protected by 

the voetstoots clause or whether the 

purchasers had proved, as set out by 

Cachalia JA in Odendaal v Ferraris 2009 

(4)SA 313 (SCA), that the seller had known 

of the latent defects and had deliberately 

failed to disclose them with the intention 

to defraud or had known about the defects 

and had failed to disclose them as she had 

not considered their significance, which 

could also amount to fraud. 

Latent defects

The courts, when considering what 

constitutes a latent defect, most often 

refer to Holmdene Brickworks (Pty) Ltd 

v Roberts Construction Ltd 1977 (3) SA 

670 (A) where the Supreme Court of 

Appeal broadly defined a latent defect as 

“an abnormal quality or attribute which 

destroys or substantially impairs the utility 

or effectiveness of the res vendita for the 

purpose for which it has been sold or for 

which it is commonly used. Such defect 

is latent when it is one which is not visible 

or discoverable upon an inspection of the 

res vendita”. In Odendaal the Supreme 

Court of Appeal extended this definition 

to include “in a broad sense, any material 

imperfection preventing or hindering 

the ordinary or common use of the res 

vendita”, thereby including not only 

physical defects but also non-physical 

defects such as building plans. The court 

did, however, stress that each case must 

be decided on its own merits.

Levelling Treatment – a defect

What hinders the ordinary common 

use of the res vendita? The court in Ellis 

expressed the view that an imperfection 

is not a static concept but is influenced by 

changes in style, custom and other factors 

influencing modern living, the purpose for 

which the property was purchased and 

also what a reasonable man would expect 

of the type or nature of such property.

The court further expressed the view that 

in present times it is not uncommon for 

young couples to purchase property with 

the intention of renovating it to suit their 

needs and that a wooden home is easily 

renovated at relatively little cost compared 

to that of a brick home.

The court held that a reasonable man 

purchasing a wooden house would expect 

to be able to renovate it and would not 

have expected to find false ceilings and 

cement screed covering the wooden floors. 

The court agreed with the Purchasers’ 

statement that if there had been no defect 

the Seller would have had nothing to level. 

The court was of the opinion that the 

unlevel wooden floors had been a concern 

for the Seller but because she did not testify 

the court was unable to ascertain whether 

this was for aesthetic reasons or not. 
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The court further 

found that the Seller 

had not considered 

the significance of her 

non-disclosure and 

that by her actions 

had intended to defeat 

the provisions of the 

voetstoots clause.

The court accordingly found that the 

unlevel floors were a latent defect which 

only the Seller knew about and that the 

defect “hindered the ordinary or common 

use of the res vendita”.

Disclosure

The court was of the view that the 

dictum by Cachalia AJ in Odendaal was 

applicable: “where a seller recklessly tells 

a half truth or knows the facts but does 

not reveal them because he or she has not 

bothered to consider their significance this 

may also amount to fraud.”

The court, in concluding that there is an 

obligation on the seller to disclose any 

unusual or abnormal qualities of the res 

vendita, relied on Dibley v Furter 1951 (4) 

SA 71 (C) in which Van Zyl J referred to 

Pothiers “Treatise on Contract Sale” which 

states that in a contract of sale the seller 

is obliged in good faith to declare all that 

he knows about the thing sold to the 

purchaser, who has interest in knowing 

it, and that the failure to do so is against 

good faith. Van Zyl J concludes that “it 

seems therefore to me that the defect, to 

give rise to the obligation to disclose, need 

not be a redhibitory one – ie one giving 

rise to aedilition relief – provided that its 

non-disclosure would have the effect of 

placing the parties on unequal terms, and 

that when this latter takes place it is only 

in cases where the buyer has been really 

overreached that relief must be granted”.

The court in Ellis found that the unlevel 

floors were such an unusual feature that 

the Seller, even if she didn’t think them 

unusual, should have told the Purchasers 

about them - the court could only 

conclude that she did not do so because 

she had been afraid that if she had, the 

Purchasers would not have bought the 

house.

The court further found that the Seller 

had not considered the significance of her 

non-disclosure and that by her actions had 

intended to defeat the provisions of the 

voetstoots clause.

Conclusion

Disclose, disclose, disclose. 

The fear of not selling a house or achieving 

the desired asking price should not deter 

a seller from making a full disclosure of all 

defects, patent or latent, whether the seller 

considers them significant or not, as the 

failure to do so could end up costing more 

in the long run.

Natasha Fletcher, 

overseen by Muhammed Gattoo
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FROM POWERFUL PARTNERSHIPS COME POWERFUL RESULTS

2016 1st by M&A Deal Flow for the 8th year in a row.

2016 1st by General Corporate Finance Deal Flow.

2016 2nd by M&A Deal Value.

2016 3rd by General Corporate Finance Deal Value.

VOETSTOOTS: WHAT MEETS THE EYE … 
OR NOT



Attie Pretorius

National Practice Head

Director

T +27 (0)11 562 1101

E attie.pretorius@cdhlegal.com

Andrew Heiberg

Regional Practice Head

Director

T +27 (0)21 481 6317

E andrew.heiberg@cdhlegal.com

Allison Alexander

Director

T +27 (0)21 481 6403

E allison.alexander@cdhlegal.com

Mike Collins

Director

T +27 (0)21 481 6401

E mike.collins@cdhlegal.com

Lucia Erasmus

Director

T  +27 (0)11 562 1082

E lucia.erasmus@cdhlegal.com

Simone Franks

Director

T  +27 (0)21 670 7462

E simone.franks@cdhlegal.com

Daniel Fyfer

Director

T +27 (0)21 405 6084

E daniel.fyfer@cdhlegal.com

Fatima Gattoo

Director

T +27 (0)11 562 1236

E fatima.gattoo@cdhlegal.com 

Muhammad Gattoo

Director 

T +27 (0)11 562 1174

E muhammad.gattoo@cdhlegal.com 

Simone Immelman

Director

T +27 (0)21 405 6078

E simone.immelman@cdhlegal.com

Len Kruger

Director

T +27 (0)11 562 1049

E len.kruger@cdhlegal.com

William Midgley

Director   

T +27 (0)11 562 1390

E william.midgley@cdhlegal.com

Nayna Parbhoo

Director

T +27 (0)11 562 1701

E nayna.parbhoo@cdhlegal.com

Muriel Serfontein 

Director

T +27 (0)11 562 1237

E muriel.serfontein@cdhlegal.com

John Webber

Director 

T +27 (0)11 562 1444

E john.webber@cdhlegal.com

Bronwyn Brown

Senior Associate

T +27 (0)11 562 1235

E bronwyn.brown@cdhlegal.com

Janke Strydom

Senior Associate

T +27 (0)11 562 1613

E janke.strydom@cdhlegal.com

Joloudi Badenhorst

Associate

T +27 (0)11 562 1217 

E joloudi.badenhorst@cdhlegal.com

Natasha Fletcher

Associate

T +27 (0)11 562 1263 

E natasha.fl etcher@cdhlegal.com

Samantha Kelly

Associate

T +27 (0)11 562 1160

E samantha.kelly@cdhlegal.com 

Aaron Mupeti 

Associate

T +27 (0)11 562 1016

E aaron.mupeti@cdhlegal.com 

OUR TEAM
For more information about our Real Estate practice and services, please contact:

BBBEE STATUS: LEVEL THREE CONTRIBUTOR

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought 

in relation to any particular situation. Cliff e Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.

T  +27 (0)11 562 1000   F  +27 (0)11 562 1111   E  jhb@cdhlegal.com

CAPE TOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T  +27 (0)21 481 6300   F  +27 (0)21 481 6388   E  ctn@cdhlegal.com

©2017 1522/MAR

REAL ESTATE | cliff edekkerhofmeyr.com

https://www.facebook.com/CDHLegal/
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc?report.success=KJ_KkFGTDCfMt-A7wV3Fn9Yvgwr02Kd6AZHGx4bQCDiP6-2rfP2oxyVoEQiPrcAQ7Bf
https://www.instagram.com/cdhlegal/
http://www.cliffedekkerhofmeyr.com/en/news/podcasts/

