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Our programme on Conducting a Disciplinary
Enquiry has been accredited by the Services SETA.

THINK TWICE BEFORE YOU PROSECUTE:
CAN EMPLOYERS BE HELD LIABLE FOR
MALICIOUS PROSECUTION CLAIMS
ARISING FROM INTERNAL DISCIPLINARY
IN THIS PROCEEDINGS?

I SS U E This question arose in the judgment of Mahlangu v Minister of Police

(66326/2010) [2017] ZAGPPHC 13.

BE WARY OF INCORPORATING DISCIPLINARY
CODES AND PROCEDURES INTO
EMPLOYMENT CONTRACTS

In the case of Steven Motale v The Citizen 1978 (Pty) Ltd and Others LC
(J2819/16) [2017] ZALCJIHB 22, the employee, a newspaper editor, was
suspended after allegedly breaching the employer’s policy by publishing
a potentially sensitive article as an exclusive story without receiving prior
approval from the employer's lawyers before publication. The employer
alleged in the suspension letter that the employee failed to act in a
trustworthy manner and failed to implement agreed procedures and
that this conduct ultimately led to the breakdown of the employment
relationship.
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THINK TWICE BEFORE YOU PROSECUTE: CAN
EMPLOYERS BE HELD LIABLE FOR MALICIOUS
PROSECUTION CLAIMS ARISING FROM INTERNAL
DISCIPLINARY PROCEEDINGS?

The employer laid charges of assault with intent to
do grievous bodily harm against Mahlangu,

which resulted in his suspension for
approximately four months
pending an investigation.

The Court held that

the fact that these
proceedings were not
instituted in a court of
law should not be a
decisive factor and that
South African law adopts
a flexible approach in
this regard.
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This question arose in the judgment of Mahlangu v Minister of Police (66326/2010)

[20171 ZAGPPHC 13.

In this case, the employer laid charges of
assault with intent to do grievous bodily
harm against Mahlangu, which resulted
in his suspension for approximately four
months pending an investigation. The
charges were subsequently withdrawn.

Ordinarily, this would be the end of the
matter and the employee would return to
work with no disciplinary record. However,
this was not the case for Mahlangu, who
claimed that the dubious charges proffered
against him by his employer constituted
malicious prosecution. Mahlangu instituted
a claim for damages against the employer
in the High Court for compensation in the
amount of R625,000.00.

There is no automatic right to claim
compensation in a malicious prosecution
claim in South African law. The claimant
is first required to prove the damages
suffered before any right to claim
compensation accrues. Prior to dealing
with the merits of the claim, however, the
parties agreed that the Court must first
determine whether a claim of malicious
prosecution may arise from internal
disciplinary proceedings or whether
such a claim is limited to civil or criminal
proceedings instituted in a court of law.

The employer, relying on English case
law, argued that internal disciplinary
proceedings are excluded from the law
of malicious prosecution and such a
claim is limited to malicious criminal or
civil proceedings. However, the Court
indicated that while foreign law may have
a persuasive value, courts should “avoid
an uncritical adoption of foreign law
principles”.

In dismissing the English law relied upon
by the employer, the Court focused its
analysis on the requirements of the South
African law of delict, its flexibility and the
South African Constitutional order. In
doing so, the Court held that the fact that
these proceedings were not instituted in a
court of law should not be a decisive factor
and that South African law adopts a flexible
approach in this regard.

The Court went on to state that the
charge against Mahlangu, albeit in the
forum of internal disciplinary proceedings,
nevertheless impaired the good name and
dignity of Mahlangu and, according to the
Court, it was difficult to see how this type
of harm could only manifest itself in the
form of criminal proceedings.

The Court, therefore, ruled that the
charges proffered against Mahlangu
constituted a cause of action for malicious
prosecution. However, what is crucial

is the Court’'s comments and seeming
differentiation regarding the fact that
Mahlangu was charged under regulations
promulgated in terms of the South African
Police Services Act, No 68 of 1995, which
governed the disciplinary procedures

of the employer. The Court held the
following:

“There can be no doubt that the
plaintiff was charged departmentally
in terms of a (statutory) law
promulgated in the form of
subordinate legislation as opposed
to, for instance, a domestic code of
conduct which came into existence
by agreement only”
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THINK TWICE BEFORE YOU PROSECUTE: CAN
EMPLOYERS BE HELD LIABLE FOR MALICIOUS
PROSECUTION CLAIMS ARISING FROM INTERNAL

DISCIPLINARY PROCEEDINGS?

CONTINUED

The COUI’tIS fOCUS on The Court’s focus on this differentiation circumstances of each case. Where non-

: , .o leaves us with a level of uncertainty state, private employers are concerned,
thlS d/fferen tiation regarding the position of non-state, private the Court’s position is unclear and as such,
leaves us with a level of employers whose disciplinary proceedings it seems that it may also be possible for

. . are not regulated under statute. The Court these employers to similarly be exposed
uncertalnty regardlng the essentially stated that it is dependent on to claims for malicious prosecution.
position of non-state, the facts of each case. The Court held: Accordingly, both state and private

employers are advised, as should always
be the case, to first ensure that any

private employel’s whose “Itis important to bear in mind that

not all disciplinary proceedings are of

] iscipli ings institut inst
disciplinary proceedings a similar nature. It should, therefore,  S1CIPinary proceedings nsiuted agains
are not regu[ated under be pointed out that | have attempted proy pon

1o apply the law as it is found to be and probable cause, along with the
Statute. bRy , N ' necessary evidence, in order to avoid the
or should be, in the case before me, ) . . .
) ) ) risk of malicious prosecution claims.
without suggesting that it should
necessanl.y a.l °© apply toall O.ther,, Nicholas Preston and Sean Jamieson
eececececcccccscscescccscscscscsscscscscne cases of disciplinary proceedings

Employers with disciplinary procedures
regulated by statute/regulations may,
therefore, be subjected to malicious
prosecution claims, depending on the
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BE WARY OF INCORPORATING DISCIPLINARY
CODES AND PROCEDURES INTO EMPLOYMENT
CONTRACTS

The employer alleged in the suspension letter that
the employee failed to act in a trustworthy

manner and failed to implement
agreed procedures and that this
conduct ultimately led to

the breakdown of the
employment

relationship.

The employment
relationship has broken
down between the
parties. It was apparent
from this letter that the
employer had already
decided that the
employee was guilty
of misconduct.
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In the case of Steven Motale v The Citizen 1978 (Pty) Ltd and Others LC (3J2819/16)

[2017] ZALCJHB 22, the employee, a newspaper editor, was suspended after allegedly
breaching the employer’s policy by publishing a potentially sensitive article as an
exclusive story without receiving prior approval from the employer’s lawyers before
publication. The employer alleged in the suspension letter that the employee failed to
act in a trustworthy manner and failed to implement agreed procedures and that this
conduct ultimately led to the breakdown of the employment relationship.

A few days after the employee was
suspended, the employer addressed a
second letter to the employee formulating
the alleged misconduct committed by
the employee and calling him to make
representations in respect thereto.

In response, the employee wrote a

letter to the effect that he regarded
himself innocent until proven guilty and
that he wished to exercise his right to

have the matter determined through a
disciplinary enquiry before an independent
chairperson as prescribed by the
employer’s own disciplinary code and
procedure. The employee was insistent
that in terms of his employment contract,
he was entitled to have a disciplinary
enquiry in accordance with the employer’s
disciplinary code since that code was
incorporated into his employment
contract. The code entitled the employee
to have his dispute heard where witnesses
could be called and cross-examined.

The employer responded with a third

letter stating that the employee’s letter
was factually incorrect. In this letter, it
appeared as though the employer was

no longer relying on the allegation of
misconduct on the part of the employee,
but rather on the fact that the employment
relationship has broken down between

the parties. It was apparent from this letter
that the employer had already decided that
the employee was guilty of misconduct,
but what was left to be determined was
the impact of the misconduct on the
employment relationship, namely the
breakdown of trust.

The employer insisted that the
employment relationship had been broken
and gave the employee a deadline to
make written submissions as to why he
thought the employment relationship had
not broken down. The employee refused
to make written submissions and insisted
on his right to be heard at a disciplinary
inquiry. The employer served the
employee with a notice of dismissal after
he failed to present written submissions.
The employee approached the Labour
Court on an urgent basis and sought an
order declaring his suspension null and
void and declaring the termination of his
employment a breach of his employment
contract. The employer argued that

the termination of the employment
relationship was not based on misconduct,
but rather based on the employer’s

view that the employment relationship
had broken down, while the employer
argued that it was not obliged to follow
the disciplinary code but to dismiss the
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BE WARY OF INCORPORATING DISCIPLINARY
CODES AND PROCEDURES INTO EMPLOYMENT

CONTRACTS

CONTINUED

The Court held that it was
clear that in the absence
of an enquiry the employer
had already decided that
the employee was guilty
of misconduct resulting

in the break of the trust
relationship between the
parties.

©00000000000000000000000000000000000000000

employee summarily. The Court held

that it was clear that in the absence of

an enquiry the employer had already
decided that the employee was guilty of
misconduct resulting in the break of the
trust relationship between the parties.
The Court held that it appears as though
the employer has conveniently ignored
the fact that what led to the alleged
breakdown of trust relationship was the
alleged misconduct of the employee and
that the employee disputed being guilty
of misconduct and requested a hearing
which requests the employer ignored and
unjustifiably considered the employment
relationship irretrievably broken. The
employer, the Court held, denied the
employee his contractual right to have his
misconduct dispute heard at an enquiry.

The Court concluded that the disciplinary
code was incorporated into the contract
of employment which mandated that
disciplinary enquiries be held in cases

of alleged misconduct, and in this case

it was clear that the employer failed to
comply with the disciplinary code when

it terminated the employee’s contract
without affording him an opportunity to be
heard at a disciplinary enquiry. The Court
concluded that this constituted a breach
of the employee’s employment contract
entitling the employee to be reinstated.
The Court ordered the employer to
comply with its disciplinary code.

This case confirms the position that
employers must follow their disciplinary
code and procedures, particularly

where they form part of an employee'’s
employment contract. A failure to do so
may result in a breach of the employment
contract which may have significant
financial implications for the employer.

Gavin Stansfield and Zola Mcaciso

Cg CLICK HERE to view our NEW Employment Strike Guideline
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
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Our Employment practice’'s new

EMPLOYMENT STRIKE GUIDELINE
answers our clients’ FAQs.

Topics discussed include strikes, lock-outs and picketing.

@ CLICK HERE TO FIND OUT MORE

CHAMBERS GLOBAL 2014 - 2017 ranks our Employment practice in Band 2: Employment

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2017 in Band 2: Employment.
Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2017 in Band 2: Employment.
Fiona Leppan ranked by CHAMBERS GLOBAL 2017 in Band 3: Employment.

Gillian Lumb ranked by CHAMBERS GLOBAL 2017 in Band 4: Employment.

Michael Yeates named winner in the 2015 and 2016 ILO Client Choice International
Awards in the category ‘Employment and Benefits, South Africa’.

COH

6 | EMPLOYMENT ALERT 15 May 2017 CLIFFE DEKKER HOFMEYR


https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
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Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 3 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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CAPE TOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T +27(0)21481 6300 F +27(0)214816388 E ctn@cdhlegal.com
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