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THE WESTERN CAPE'S CONSUMER
PROTECTOR

In the Western Cape, the provincial legislature

enacted the Western Cape Consumer
Affairs (Unfair Business Practices)

Act, 2002 (Act).

Consumers may approach
the Consumer Protector
with complaints regarding
unfair business practices.

With most consumer related press focusing on the Consumer Protection Act, No

68 of 2008 (CPA) and national institutions such as the Consumer Commission and
Consumer Tribunal, you would be forgiven for not having heard of the Western

Cape Consumer Protector.

Schedule 4, Part A of the Constitution
provides that consumer protection is a
functional area of concurrent national and
provincial competence. Thus, provincial
legislatures are empowered to legislate
around consumer protection. In the Western
Cape, the provincial legislature enacted

the Western Cape Consumer Affairs (Unfair
Business Practices) Act, 2002 (Act).

The Act is intended to provide for the
investigation, prohibition and control of
unfair business practices. "Business practice”
has a very wide definition and includes “an
agreement... in connection with business ...
between two or more persons”. “Business”
is defined as including “offering... a
commodity”, and a “commaodity” is defined
as including "any service”.

Importantly, it also established the office

of the Consumer Protector which consists
of three sub-directorates: Complaints
Management, Consumer Education and
Marketing, and a Consumer Affairs Tribunal.

How does the Consumer Protector
operate in practice?

The Consumer Protector acts as a
prosecutor on behalf of complainants,
prosecuting their complaints before the
Consumer Affairs Tribunal. Consumers
may approach the Consumer Protector
with complaints regarding unfair business
practices. The National Consumer
Commission is also empowered to refer
complaints to the Consumer Protector.
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In practice, where a complaint has been
lodged or referred to it, the office of the
Consumer Protector may institute an
investigation into the alleged unfair business
practice where it has reason to believe such
a practice has taken place or continues to
take place. The purpose of the meeting is
threefold:

(i) to inform the respondent more fully of
the complaint;

(i) to obtain the views of the respondent
regarding the complaint and the factual
averments on which the complaint is
based; and

(iii) where appropriate, negotiate a
settlement arrangement.

It is therefore simply intended to be an
exploratory meeting and an opportunity to
negotiate a settlement. This settlement can
be made at any time after the institution of
an investigation, but before a tribunal has
made a final order.

If a matter does not settle during this
stage, and if the Consumer Protector
believes that there are grounds to take
the matter further, the complaint will be
referred to the Consumer Affairs Tribunal
for adjudication (this being the Western
Cape Consumer Tribunal, also established
pursuant to the Act). The matter is referred
to the Tribunal by way of a summons
initiating the referral. It is at this point
that proceedings take on an adversarial
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A person who contravenes
an order of a Tribunal is
guilty of an offence and

is liable for a fine not
exceeding R200,000

or to imprisonment not
exceeding five years, or
both.

character. The Tribunal is an administrative
tribunal and thus a ‘creature of statute’
with no inherent powers.

The chairperson of the Tribunal is expressly
empowered to determine the procedure
to be followed (subject of course to
fundamental principles of natural justice).
The process contemplates the calling and
cross-examination of witnesses, in a similar
manner to ordinary court proceedings. All
proceedings are open to the public and

a person against whom proceedings are
instituted is entitled to participate in such
proceedings and may appear in person, or
be represented or assisted by an advocate,
attorney or any other person.

The Tribunal has very wide powers under
s23 of the Act to make orders, among
others, directing that a party engaged in an
unfair business practice desist in engaging
in that practice, and that the consumer be
refunded together with interest. It may also
“make any order that is necessary to restore
the consumer to the position he or she
would have been in if that unfair business
practice had not taken place”. A person who
contravenes an order of a Tribunal is guilty
of an offence and is liable for a fine not
exceeding R200,000 or to imprisonment
not exceeding five years, or both.

Interplay with the CPA

If the Consumer Protector is of the opinion
that a complaint may more appropriately be
dealt with by another competent authority,
the matter may at any time be referred to
that other authority, including a national
authority. Thus, the Consumer Protector is
empowered to refer matters to the National
Consumer Commission. This would enable

3 | CORPORATE AND COMMERCIAL ALERT 18 January 2017

the Commission to issue compliance notices
under the CPA, requiring a respondent to
cease engaging in a particular course of
conduct that infringes the CPA.

If the Commission was to issue a
compliance notice as a result of a
respondent failing to comply with the
provisions of the Consumer Protection Act,
the respondent would have an opportunity
to respond to any such compliance notice.
If a compliance notice is not complied
with, the Commission can directly apply

to the National Consumer Tribunal for the
imposition of an administrative fine, or refer
the matter to the National Prosecuting
Authority for prosecution as an offence.

In principle, administrative fines imposed
may not exceed the greater of 10% of the
respondent’s annual turnover during the
preceding financial year or R1 million.

Importantly, in the case of Joroy 4440

CC v Potgieter and Another NNO 2016

(3) SA 465 (FB), the court held that the
remedies available to consumers (including
approaching the Commission or an
industry ombud) must first be exhausted
before approaching a court for redress
under section.

Conclusion

If utilised properly by consumers, the
Western Cape Consumer Protector may
assist in alleviating the current burden on
the National Consumer Commission of
dealing with complaints. In order to be truly
effective, however, more needs to be done
to promote the office of the Consumer
Protector to foster a greater awareness of
its mandate.

Justine Krige
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CONSUMER PROTECTION ACT: BEST
PRACTICES APPLICABLE TO THE MOTOR
INDUSTRY

On 11 July 2016, the Commissioner of the National

Consumer Commission published draft
best practice guidelines for comment,

pursuant to s93(2) of the
Consumer Protection Act.

The automotive industry
is the leading South
African industry, in
respect of establishing
policies and procedures
for the protection

and enforcement of
consumer rights.

$0000000000000000000000000000000000000000

During 2014 the Minister of Trade and Industry published the Motor Industry Code

of Conduct, which serves as a framework for dispute resolution between consumers
and participants in the motor industry. On 11 July 2016, the Commissioner of

the National Consumer Commission published draft best practice guidelines for
comment, pursuant to s93(2) of the Consumer Protection Act, No 68 of 2008

(CPA). This set of best practices is intended to provide procedural clarity in regard

to alternative dispute resolution mechanisms for handling complaints involving the

automotive industry.

South African Industry Codes

In terms of s82(2) of the CPA, the Minister
may prescribe an industry code regulating
the interaction between or among persons
conducting business within an industry, or
between an industry and consumers. To
date, only two industries have issued codes
of conduct in terms of this provision. The
first is the automotive industry (South African
Automotive Industry Code of Conduct) and
second is the goods and services industry
(Goods and Services Industry Code of
Conduct).

The automotive industry is the leading South
African industry, in respect of establishing
policies and procedures for the protection
and enforcement of consumer rights. The
Motor Industry Ombudsman of South Africa
(MIOSA) was accredited by the Department
of Trade and Industry on 3 October 2014
and provides a welcome forum for the
resolution of disputes relating to the
automotive industry.
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Best Practices applicable to the Motor
Industry

The set of best practices sets out, among
other things, the following:

* the steps to be followed by a consumer
in initiating and pursuing a complaint
against a supplier (from the initial
complaint at retail level, to escalation
to MIOSA or the NCC);

e the steps to be followed by suppliers in
regard to pre-authorisation of repairs;

e the steps to be followed by suppliers
in regard to the supply of grey and
parallel parts to consumers;

e the steps to be followed by suppliers in
regard to sub-contracting of work by
suppliers;

e the applicability of product warranties;
and

e thereturn of goods by consumers.
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A person who contravenes
an order of a Tribunal is
guilty of an offence and

is liable for a fine not
exceeding R200,000

or to imprisonment not
exceeding five years, or
both.

The value in the set of draft best practices is
that it assists in further complementing the
South African Automotive Industry Code of
Conduct by providing practical steps to be
followed in regard to the alternative dispute
resolution mechanisms as set out in the
CPA, an otherwise largely legal document.
Itis drafted in a manner that is accessible to
consumers and service providers, and sets
out the parties’ various rights and obligations
in scenarios that arise every day in the
industry (for example, the pre-authorisation
of repairs to a vehicle).

The draft best practices also address the
practical measures to be taken by both
consumers (for example, in respect of

examining parts before taking delivery)

and suppliers (for example, in respect of
explaining product warranties) and, in doing
so, will go some way to limiting unnecessary
litigation.

Conclusion

The best practices guideline is still in draft
form and has not been formally adopted.
When it is adopted it will be of assistance

in resolving disputes in the automotive
industry. The general public is invited to
submit comments on the draft best practices
to the Department of Trade and Industry.

Justine Krige
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ENFORCING CONSUMER RIGHTS THROUGH
COURTS — MUST ONE FIRST EXHAUST ALL
OTHER REMEDIES?

Section 69(d) provides that “if“a consumer has

exhausted these remedies, it may then
approach a court with jurisdiction to

hear the dispute.

It was common cause
that the applicant had not
exhausted these remedies.
The debate before the
High Court thus turned on
the proper interpretation
of s69(d).

Section 69 of the Consumer Protection Act, No 68 of 2008 (CPA) sets out a variety

of statutory remedies for the enforcement of consumer rights under the CPA. These
include filing a complaint with the National Consumer Commission (Commission),
referring a dispute to the Consumer Tribunal (Tribunal) or approaching an industry

ombud.

Importantly, s69(d) provides that “if" a
consumer has exhausted these remedies, it
may then approach a court with jurisdiction
to hear the dispute. What is the effect of this
provision? Does it mean that the courts have
to decline to hear matters where consumers
approach them before, for example, filing a
complaint with the Commission? Precisely
this issue arose in the case of Joroy 4440
CC v Potgieter and Another NNO 2016 (3)
SA 465 (FB).

The Joroy case

In this case the applicant sought the
refund of the purchase price that it paid
the respondent for a motor vehicle. It
brought its claim before the High Court in
Bloemfontein and its cause of action was
based on s55 and s56 of the CPA, dealing
with a consumer’s right to good quality
goods and services.

The respondent took the point that the
court did not have jurisdiction to hear the
matter by virtue of the fact that, properly
interpreted, the effect of s69(d) was that
the applicant had not exhausted its other
remedies provided for in s69(a) to s69(c). It
was common cause that the applicant had
not exhausted these remedies. The debate
before the High Court thus turned on the
proper interpretation of s69(d).
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Section 69 of the CPA states as follows:

A person contemplated in s4(1) may seek
to enforce any right in terms of this Act
or in terms of a transaction or agreement,
or otherwise resolve any dispute with a
supplier, by:

(a) referring the matter directly to the
Tribunal, if such a direct referral is
permitted by this Act in the case of the
particular dispute;

(b) referring the matter to the applicable
ombud with jurisdiction, if the supplier
is subject to the jurisdiction of any such
ombud;

(c) if the matter does not concern a supplier
contemplated in paragraph (b):

(i) referring the matter to the applicable
industry ombud, accredited in terms
of s82(6), if the supplier is subject to
any such ombud; or

(i) applying to the consumer court
of the province with jurisdiction
over the matter, if there is such a
consumer court, subject to the
law establishing or governing that
consumer court;
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ENFORCING CONSUMER RIGHTS THROUGH
COURTS — MUST ONE FIRST EXHAUST ALL

OTHER REMEDIES?

CONTINUED

Although not expressly
Stated, the court essentially
held that a necessary
Jurisdictional fact was not
present for the applicant

to pursue its claim, namely
that it exhausted its internal
remedies.

(iii) referring the matter to another
alternative dispute resolution agent
contemplated in s70; or

(iv) filing a complaint with the
Commission in accordance
with s71; or

(d) approaching a court with jurisdiction
over the matter, if all other remedies
available to that person in terms of
national legislation have been exhausted.

In determining the matter the court had
regard to the principle articulated by the
Constitutional Court in Chirwa v Transnet
Limited & Others 2008 (4) SA 367 (CC) to the
effect that where a specialised framework
has been created by the legislature for the
resolution of disputes, parties must as a
general principle pursue their claims through
such frameworks.

In addition, the court had regard to the
plain meaning of the word "if" as it appears
in s69(d). It held that what the section
contemplates is that only “if" the remedies
outlined in s69(a) to s69(c) of the CPA have
been exhausted (for example, the remedies
of complaining to the Commission or
referring a dispute to the Tribunal), will a
court then exercise its discretion to hear a
matter in which relief in terms of the CPA is
sought. It made particular reference to the
Motor Industry Ombudsman, which has been
established under the CPA to adjudicate
upon these kinds of disputes. The court,
accordingly, refused the application.
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Conclusion

As a general principle the courts do not
readily find their jurisdiction to be ousted.

In the Joroy case, although not expressly
stated, the court essentially held that a
necessary jurisdictional fact was not present
for the applicant to pursue its claim, namely
that it exhausted its internal remedies. It did
not find that it could not in due course assert
jurisdiction.

It remains to be seen whether the judgment
will be interpreted as finding that there is an
absolute bar to proceedings being brought
to courts in cases where a party has not
exhausted the other remedies provided for
in s69(a) to s69(c) of the CPA. It would have
perhaps been preferable for the court to
have made it clear that on the facts of that
particular case (where an ombud does exist
to resolve precisely the kind of dispute at
issue) a case had not been made out for the
court to assert jurisdiction. This would have
allowed for some flexibility for courts to
assert jurisdiction in circumstances where,
although a different remedy may exist, a
court may be better placed to deal with the
dispute in the first instance.

Justine Krige
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