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IN THIS 
ISSUE

SECTION 118 (1) THE INTERPRETATION OF 
‘IN CONNECTION WITH THAT PROPERTY’
Section 118(1) of the Local Government: Municipal Systems Act, No 32 

of 2000 (Municipal Systems Act) states that:
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Erven are only rated 

separately when transferred 

from the township owner to 

the purchaser.

Does the township owner, in instances where he 

does not take out a separate certificate of 

registered title for the erf, pay the rates 

due in respect of the remainder of 

the township as a whole or 

does he pay the rates 

due only for the 

erf sold?

SECTION 118 (1) THE INTERPRETATION OF ‘IN 
CONNECTION WITH THAT PROPERTY’

“(1) A registrar of deeds may not register 

the transfer of property except on 

production to that registrar of deeds of 

a prescribed certificate:

(a) issued by the municipality or 

municipalities in which that 

property is situated; and

(b) which certifies that all amounts 

that became due in connection 

with that property for municipal 

service fees, surcharges on fees, 

property rates and other municipal 

taxes, levies and duties during the 

two years preceding the date of 

application for the certificate have 

been fully paid.”

In the context of the sale of a standalone 

erf, the words ‘in connection with that 

property’ do not pose a difficulty. What 

happens, however, when the erf sold forms 

part of the remainder of the township? 

Does the township owner, in instances 

where he does not take out a separate 

certificate of registered title for the erf, pay 

the rates due in respect of the remainder 

of the township as a whole or does he pay 

the rates due only for the erf sold?

These issues were considered and 

adjudicated on by the Supreme Court of 

Appeal in City of Tshwane Metropolitan 

Municipality and Uniqon Wonings (Pty) Ltd 

(20771/2014) [2015] ZASCA 162.

The Creation of the Remainder

In 2003 Uniqon Wonings (Pty) Ltd 

(Uniqon) purchased a portion of a farm 

in Gauteng to develop a township, Six 

Fountains Estate, on the property. The 

township, consisting of 200 erven, was 

approved by Kungwini Local Municipality 

(Kungwini). Certain erven were transferred 

to purchasers on opening of the township 

register and Uniqon, as owner of the land 

on which the township was proclaimed, 

remained the owner of the remainder 

of the township comprising the unsold 

erven (Remainder). As owner, Uniqon was 

responsible for the rates for the Remainder.

Levying Rates on the Remainder

From the outset Uniqon experienced 

problems with Kungwini regarding the 

billing of rates for the Remainder – it 

was billed for the individual unsold erven 

instead of for the Remainder as a whole.

This is contrary to the established practice 

of many years of valuing and rating new 

townships as a whole or what remains 

of a township after transfer of individual 

erven to purchasers. Erven are only 

rated separately when transferred from 

the township owner to the purchaser. In 

Florida Hills Township Ltd v Roodepoort-

Maraisburg Town Council 1961 (2) SA 386 

(T), Kuper J confirmed that the remainder 

retains its own identity and continues to be 

reflected as the ‘remainder’ in the Deeds 

Office even though its area is reduced from 

time to time by the sale of individual erven 

to purchasers. 

Section 118(1) of the Local Government: Municipal Systems Act, No 32 of 2000 (Municipal 

Systems Act) states that:
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The City of Tshwane 

incorrectly levied rates 

against the individual 

unsold erven instead of 

against the Remainder 

and in June 2012 

instituted action against 

Uniqon for alleged 

outstanding rates due.

In 2011 Kungwini was disestablished 

and Six Fountains Estate subsequently 

fell under the jurisdiction of the City 

of Tshwane Metropolitan Municipality 

(City of Tshwane). The City of Tshwane 

also incorrectly levied rates against 

the individual unsold erven instead of 

against the Remainder and in June 2012 

instituted action against Uniqon for alleged 

outstanding rates due in respect of every 

erf in the Remainder. 

Application for clearance certificate

In 2013 Uniqon, to comply with s118(1) 

of the Municipal Systems Act, applied to 

the City of Tshwane for the issue of three 

clearance certificates in respect of erven 

that had been sold. The City of Tshwane 

refused to issue the clearance certificates 

on the basis that all arrear rates for the 

Remainder had to be paid first. Uniqon 

instituted an urgent application in the High 

Court, Pretoria for an order that the City 

of Tshwane issue the required clearance 

certificates against tender of payment of 

rates it considered due in respect of the 

individual erven that had been sold and not 

against the payment of rates in respect of 

the Remainder. 

The Mooikloof case

Before the City of Tshwane could file 

its answering affidavit judgment was 

handed down by Prinsloo J in a very 

similar case, Mooikloof Estates (Pty) Ltd 

v The City of Tshwane & another, case 

number 29998/2013 (unreported). In 

Mooikloof it was held that an erf did not 

come into existence until such time as it 

was transferred as a separate entity from 

the township owner to the purchaser 

and that since s118(1) of the Municipal 

Systems Act referred to the individual erf 

to be transferred and not to the remainder, 

rates could not be levied against the erf. 

The High Court held that the clearance 

certificate must be issued by the City of 

Tshwane on receipt of payment of only 

the clearance application fee and not the 

arrear rates for the remainder.

High Court

In line with the Mooikloof judgment, 

Uniqon now argued that it only had 

to pay the clearance application fees 

for the issue of the required clearance 

certificates. Uniqon’s amended notice of 

motion sought orders amongst others 

that the City of Tshwane issue the three 

clearance certificates on receipt of the 

clearance application fees and that going 

forward the City of Tshwane levy rates 

on the Remainder as a whole and not 

on the individual unsold erven. The High 

Court concurred with the conclusions 

in Mooikloof finding that the words ‘in 

connection with that property’ in s118(1) 

of the Municipal Systems Act meant 

the specific property to be transferred 

and not the Remainder. The High Court 

accordingly ordered, amongst others, 

that the City of Tshwane issue the three 

clearance certificates on payment of the 

clearance application fee and that going 

forward the City of Tshwane levy rates on 

the Remainder as a whole and not on the 

individual unsold erven.

Supreme Court of Appeal

On appeal, the Supreme Court of Appeal 

(SCA) explained that the crux of the matter 

was the correct interpretation of s118(1) 

with particular reference to the meaning 

of the phrase ‘in connection with that 

property’ and whether or not rates could 

be determined for a specific property for 

clearance certificate purposes if that erf 

formed part of the remainder and had 

been taxed accordingly. 
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The SCA found an 

equitable solution, 

which took the interest 

of the township owner 

and the municipality 

into account. 

The SCA examined the wording of s118(1) 

of the Municipal Systems Act closely and 

concluded that the phrase ‘in connection 

with that property’ meant the specific erf 

to be transferred and not the remainder. 

Therefore, the SCA held that Uniqon must 

pay the outstanding rates for the erven to 

be transferred and not for the Remainder.

The question that subsequently arose was 

how to determine the pro rata share of 

rates for the specific erf that previously 

formed part of the Remainder? The SCA 

saw no reason why the City of Tshwane 

could not determine the outstanding rates 

for each specific erf based on the valuation 

roll for the Remainder and the copy of the 

township plan already in its possession. 

In conclusion, the SCA found an equitable 

solution, which took the interest of the 

township owner and the municipality 

into account. On the basis of the SCA’s 

decision, a township owner only pays 

outstanding rates for the specific property 

to be transferred instead of the remainder 

of the township and the City of Tshwane is 

not deprived of outstanding rates for that 

property. 

Natasha Fletcher 

and Muhammad Gattoo
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