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WHEN OVERTIME AND NIGHT WORK 
OVERLAP, ARE EMPLOYEES ENTITLED TO 
TRANSPORTATION? 
Night shifts raise concerns, especially about the safety of employees and 
the transport available to employees who perform night work. 

https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf


In this case, the employee was 

contractually required to work overtime 

as and when his employer required. The 

terms and conditions of his employment 

were regulated by the BCEA and National 

Bargaining Council Agreement of the 

Bargaining Council for the Road Freight 

Industry of 2004 (Agreement). 

The employee’s shift ended at 17:00 but 

he was instructed by this employer to 

work overtime until 19:00. He however 

only worked until 18:00. His explanation 

was that there was a lack of transport to 

his home. He also explained that although 

there was a bus that left at 19:15, after 

getting off the bus, he was required to walk 

about two kilometres to his home and he 

stated that it was not safe to walk around 

his neighbourhood at that time of night. 

He was later dismissed for breach of 

contract and for refusing to obey a 

reasonable instruction. The employee 

argued that in terms of the BCEA, public 

transport was required to be available for 

night shift workers. 

The employee challenged his dismissal. The 

employer argued that the employee did not 

perform night work on the basis that the 

majority of his shift was not worked within 

the hours 18:00 and 06:00. The arbitrator 

found that the employee’s dismissal was 

unfair. The employer took the arbitrator’s 

decision on review to the Labour Court. 

The Labour Court did not review and set 

aside the award. The employer then took 

the matter on appeal to the LAC. 

The employer raised various arguments, 

in essence, relating to the fact that the 

work performed by the employee was not 

night work and that the employee was not 

entitled to refuse the instruction to work 

overtime. In particular, the employer argued 

inter alia that the majority of the shift must 

fall between 18:00 and 6:00 to constitute 

night work and “overtime work following 

on a normal working shift that ends before 

18:00, that resorts within the hours of 18:00 

to 06:00 does not constitute night work”.

The LAC considered the provisions of 

the Agreement and held that the night 

work definition and transport obligations 

mirrored those set out in the BCEA. In 

terms of the Agreement, an employer 

could only require an employee to perform 

night work if transportation was available 

between the workplace and the employee’s 

home when the employee’s shift started 

and ended. 

The employer argued 

that the employee did 

not perform night work 

on the basis that the 

majority of his shift was 

not worked within the 

hours 18:00 and 06:00. 

The arbitrator found that 

the employee’s dismissal 

was unfair. 
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The employee was contractually 

required to work overtime as 

and when his employer 

required.
Night shifts raise concerns, especially about the safety of employees and the 

transport available to employees who perform night work. Although section 17(2)(b) 

of the Basic Conditions of Employment Act, No 75 of 1997 (BCEA) requires suitable 

transport to be available for night shift workers, it does not explain whether an 

employee who works overtime beyond 18h00 is also entitled to such transport. This 

question was dealt with by the Labour Appeal Court (LAC) in TFD Network Africa 

(Pty) Ltd v Singh NO and Others (LAC: PA 16/15).



CONTINUED

The LAC held that it 

is clear that in terms 

of the Agreement 

all work performed 

between 18:00 and 

06:00 is night work 

regardless of whether 

it is overtime or not.

The LAC held that it is clear that in terms of 

the Agreement all work performed between 

18:00 and 06:00 is night work regardless 

of whether it is overtime or not. However, 

work performed on a regular basis 

between 23:00 and 06:00 attracts further 

obligations. 

The LAC rejected the argument that the 

majority of the shift comprised a day shift 

because whether it is overtime or regular 

work, work performed between 18:00 

and 06:00 constitutes night work. The 

requirement of available transport exists 

once an employee works beyond 18:00, 

regardless of whether it is an overtime or 

actual nightshift. In conclusion, the LAC 

held that:

“Where the protective measures are 

not available to an employee required 

to perform night work, the employee 

is entitled to raise the absence of those 

measures as a defence to a charge 

of failing to work or disobeying an 

instruction”.

Fiona Leppan and Bheki Nhlapho
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Named “Law Firm of the Year” in the practice area of Real Estate Law.

Listed 36 of our lawyers across Cape Town and Johannesburg.

Emil Brincker listed as Lawyer of the Year for Tax Law.

Pieter Conradie listed as Lawyer of the Year for Arbitration and Mediation.

Francis Newham listed as Lawyer of the Year for M&A Law.
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7 YEARS
in a row

CDH has been named South Africa’s 
number one large law fi rm in the 
PMR Africa Excellence Awards for 

the seventh year in a row.

BAND 2 
Employment

Cliffe Dekker Hofmeyr

2009-2016

Ranked Cliffe Dekker Hofmeyr

TIER 2 
FOR LABOUR AND 

EMPLOYMENT

2015
1ST 

South African law firm and
12th internationally for Africa
& Middle East by deal value

2ND

South African law firm and 
2nd internationally for Africa 
& Middle East by deal count

1ST 
South African law firm and 

15th internationally for Europe
buyouts by deal value
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CHAMBERS GLOBAL 2014 - 2016 ranks our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2016 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2016 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2016 in Band 3: Employment.

Michael Yeates named winner in the 2015 and 2016 ILO Client Choice International 

Awards in the category ‘Employment and Benefi ts, South Africa’.

Employment
STRIKE GUIDELINEST

Our Employment practice’s new
EMPLOYMENT STRIKE GUIDELINE 

answers our clients’ FAQs.

Topics discussed include strikes, lock-outs and picketing. 

CLICK HERE TO FIND OUT MORE

https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
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BBBEE STATUS: LEVEL THREE CONTRIBUTOR

Cliff e Dekker Hofmeyr is very pleased to have achieved a Level 3 BBBEE verifi cation under the new BBBEE Codes of Good Practice. Our BBBEE verifi cation is 

one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in 

relation to any particular situation. Cliff e Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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