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Our programme on Conducting a Disciplinary
Enquiry has been accredited by the Services SETA.

LARGE SCALE RETRENCHMENTS:
DIFFERENT ROUTES FOR DIFFERENT
CHALLENGES

I N T H | S Section 189A of the Labour Relations Act, No 66 of 1995 (LRA) enumerates

I SS U E the rules applicable in large scale retrenchments. Employees who are
retrenched in terms of a retrenchment process pursuant to s189A have

the right to challenge both the substantive and procedural fairness of their

dismissals. They can do so through adjudication or strike action. South Africa

has seen a limited number of strikes as a result of retrenchments.

Cg CLICK HERE to view our NEW Employment Strike Guideline
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http://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf

LARGE SCALE RETRENCHMENTS: DIFFERENT
ROUTES FOR DIFFERENT CHALLENGES

When a dismissal is alleged to be substantively
unfair, employees may choose to further

their interests by resorting to
strike action, alternatively, by
referring a dispute to the
Labour Court for
adjudication.

The intention of s189A

of the LRA is to exclude
procedural issues from
the determination of
substantive fairness where
the employees have opted
for adjudication rather
than industrial action,
providing instead for a
mechanism to pre-empt
procedural problems
before the substantive
issues become ripe for
adjudication or industrial
action.
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Section 189A of the Labour Relations Act, No 66 of 1995 (LRA) enumerates the

rules applicable in large scale retrenchments. Employees who are retrenched in
terms of a retrenchment process pursuant to s189A have the right to challenge

both the substantive and procedural fairness of their dismissals. They can do so
through adjudication or strike action. South Africa has seen a limited number of

strikes as a result of retrenchments.

Section 189A provides for a bifurcated
process in terms of which separate
remedies are created to challenge
substantive fairness and procedural
fairness. Where the procedural fairness
of a mass retrenchment is challenged, it
is necessary for the employees to bring
an application (motion proceedings) to
the Labour Court in terms of s189A(13).
Action proceedings are not permitted to
deal with procedural challenges.

However, when a dismissal is alleged

to be substantively unfair, employees
may choose to further their interests by
resorting to strike action, alternatively, by
referring a dispute to the Labour Court
for adjudication. If employees elect to
challenge their dismissals by referring a
dispute to the Labour Court regarding
whether there was a fair reason for
their dismissals, such employees are
precluded from embarking on strike
action in respect of that dispute.

The intention of s189A of the LRA is

to exclude procedural issues from the
determination of substantive fairness
where the employees have opted for
adjudication rather than industrial action,
providing instead for a mechanism to
pre-empt procedural problems before
the substantive issues become ripe for
adjudication or industrial action.

In the recent decision in SACCAWU and
P Dzivhani and 12 others v Southern Sun
Hotel Interests (Pty) Ltd, the employees
elected to refer a dispute to the Labour
Court (as opposed to embarking on
strike action) in order to challenge the
substantive fairness of their dismissal.
They had also brought an application to
challenge the procedural fairness of the
retrenchment process. The employees
then applied to consolidate the referral
(challenging substantive fairness) and
the application (challenging procedural
fairness) in order for the two issues to
be heard simultaneously. The court
found that the consolidation or any
other co-hearing of the procedural and
substantive challenges raised in large
scale retrenchments is impermissible in
terms of the LRA. While consolidation
of connected claims is provided for in
the Labour Court Rules, where a statute
prevents consolidation, it is unnecessary
to even decide whether the conditions
under the rules for consolidation apply
or not. Accordingly, the court found
that it lacked the jurisdiction to order
consolidation even if it was convenient
to do so and would not prejudice the
employer.
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LARGE SCALE RETRENCHMENTS: DIFFERENT
ROUTES FOR DIFFERENT CHALLENGES

CONTINUED

When employees make Employees are therefore obliged to to the Labour Court for adjudication.
. pursue separate procedures in order to When employees make an election to
an e[eCtlon to refer a challenge the substantive fairness of refer a substantive fairness dispute to
substantive fairness their dismissals on the one hand and the adjudication before the Labour Court,
. . . . procedural fairness of their dismissals they may not embark on strike action
dISpUte to adJUdlcatlon on the other. In addition to that, when in relation to that substantive fairness
before the Labour Court, challenging the substantive fairness of dispute.
their dismissals, employees are provided

they may ”Ot. embar' kon with an election between embarking on Kirsten Caddy and Aadil Patel
strike action in relation to industrial action and referring a dispute

that substantive fairness
dispute.
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Employment
STRIKE GUIDELINE
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Our Employment practice’'s new

EMPLOYMENT STRIKE GUIDELINE
answers our clients’ FAQs.

Topics discussed include strikes, lock-outs and picketing.

@ CLICK HERE TO FIND OUT MORE

CHAMBERS GLOBAL 2014 - 2016 ranks our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2016 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2016 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2016 in Band 3: Employment.

Michael Yeates named winner in the 2015 and 2016 ILO Client Choice International
Awards in the category ‘Employment and Benefits, South Africa’.
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http://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf

OUR TEAM

For more information about our Employment practice and services, please contact:

Aadil Patel Samiksha Singh l » Ndumiso Zwane
National Practice Head Director y Senior Associate
Director T +27(0)21 4816314 T +27(0)11 562 1231

T +27(0)11 562 1107
E aadil.patel@cdhlegal.com

E samiksha.singh@cdhlegal.com E ndumiso.zwane@cdhlegal.com

Gillian Lumb Gavin Stansfield Katlego Letlonkane
Regional Practice Head Director Associate
Director T +27(0)21 4816313 T +27(0)21 4816319

T +27(0)21 4816315
E gillian.lumb@cdhlegal.com

E gavin.stansfield@acdhlegal.com E katlego.letlonkane@cdhlegal.com

Michael Yeates

Director

T +27(0)11562 1184

E michael.yeates@cdhlegal.com

Fiona Leppan

Director

T +27(0)11 562 1152

E fiona.leppan@cdhlegal.com

Sipelelo Lityi

Associate

T +27(0)11 562 1581

E sipelelo.lityi@cdhlegal.com

Anelisa Mkeme

Associate

T +27(0)11 562 1039

E anelisa.mkeme@cdhlegal.com

Anli Bezuidenhout

Senior Associate

T +27(0)21 4816351

E anli.bezuidenhout@cdhlegal.com

Hugo Pienaar

Director

T +27(0)11 562 1350

E hugo.pienaar@cdhlegal.com

Nicholas Preston

Director

T +27(0)11562 1788

E nicholas.preston@cdhlegal.com

Kirsten Caddy

Senior Associate

T +27(0)11 562 1412

E kirsten.caddy@cdhlegal.com

BBBEE STATUS: LEVEL THREE CONTRIBUTOR
Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 3 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11562 1000 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21481 6300 F +27(0)21 4816388 E ctn@cdhlegal.com
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https://www.facebook.com/CDHLegal/
https://twitter.com/CDHLegal
https://www.instagram.com/cdhlegal/
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
http://www.cliffedekkerhofmeyr.com/en/news/podcasts/
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc?report.success=KJ_KkFGTDCfMt-A7wV3Fn9Yvgwr02Kd6AZHGx4bQCDiP6-2rfP2oxyVoEQiPrcAQ7Bf



