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Our programme on Conducting a Disciplinary
Enquiry has been accredited by the Services SETA.

DISMISSING AN EMPLOYEE WITHOUT
IN THIS EVIDENCE OF A BREAKDOWN OF TRUST

I S S U E Easi Access Rental (Pty) Ltd v Commission for Conciliation, Mediation and
Arbitration 8 BLLR 783 (LC).

Cé' CLICK HERE to view our NEW Employment Strike Guideline
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf

DISMISSING AN EMPLOYEE WITHOUT
EVIDENCE OF A BREAKDOWN OF TRUST

The nature and seriousness of misconduct

can be enough to infer the breakdown

of the trust relationship without
evidence being led to prove
the breakdown.

The judge found

that in cases where

direct evidence of the
breakdown has not been
led, the enquiry into the
fairness of the dismissal by
the Commissioner should
include a determination of
whether the breakdown
cannot be inferred from
the nature of the offence.
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Arbitration 8 BLLR 783 (LC).

The nature and seriousness of misconduct
can be enough to infer the breakdown of
the trust relationship without evidence
being led to prove the breakdown.

In this matter, the employee was dismissed
by Easi Access Rental after being found
guilty on 5 charges of misconduct,
including inter alia dishonesty and

gross negligence. The employee, a
Payroll Officer, had disclosed all of the
employer’s payroll information to a fellow
employee. Aggrieved by the outcome of
the disciplinary hearing, the employee
referred an unfair dismissal dispute to the
CCMA. The Commissioner found that

the dismissal was unfair and awarded
compensation to the employee. The
employer referred the matter to the
Labour Court on review.

The Commissioner’s finding was based

on two grounds, firstly that he did not

find the employee guilty of all the charges
against him, and secondly that there was
no evidence produced by the employer to
show that the trust relationship had broken
down between the parties.

Easi Access Rental (Pty) Ltd v Commission for Conciliation, Mediation and

In relation to the trust issue, the
Commissioner relied on the 2009

SCA decision of Edcon Ltd v Pillemer
N.O and Other, where the court found
the dismissal of an employee to be
inappropriate where an employer

alleged that the employee was dismissed
because the trust relationship had broken
down and then failed to lead evidence
confirming/supporting this allegation.

In the Labour Court, the judge in the
present case found that the Commissioner
misinterpreted the Edcon judgment to
mean that, if there is no direct evidence

of the breakdown of the trust relationship,
then the dismissal should be unfair. This is
a one sided interpretation of the decision.

The judge found that in cases where direct
evidence of the breakdown has not been
led, the enquiry into the fairness of the
dismissal by the Commissioner should
include a determination of whether the
breakdown cannot be inferred from the
nature of the offence. In support of this
position, the judge referred to Department
of Home Affairs and Another v Ndlovu,
where the court held that the employer
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DISMISSING AN EMPLOYEE WITHOUT
EVIDENCE OF A BREAKDOWN OF TRUST

CONTINUED

Accordingly, in
determining the

fairness of the sanction,

the nature of the

has an obligation to lead evidence to
justify a dismissal, unless of course the
conclusion of a broken relationship is
apparent from the nature of the offense
and/or circumstances of the dismissal.

relationship between the partiesin a
dismissal case is of critical importance in
the assessment of the fairness or otherwise
of the dismissal, where no such evidence
has been led, the Commissioner still has to
determine whether the breakdown in the

Accordingly, in determining the fairness

of the sanction, the nature of the offense,
seriousness of the misconduct and the
circumstances of the case had to be
considered. This decision clearly illustrates
the point that even though evidence
relating to the breakdown in the trust

trust relationship cannot be inferred from
the nature and extent of the misconduct
and the surrounding circumstances as a
whole.

offense, seriousness
of the misconduct and
the circumstances of
the case had to be
considered.
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Our Employment practice’'s new

EMPLOYMENT STRIKE GUIDELINE
answers our clients’ FAQs.

Topics discussed include strikes, lock-outs and picketing.

@ CLICK HERE TO FIND OUT MORE

CHAMBERS GLOBAL 2014 - 2016 ranks our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2016 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2016 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2016 in Band 3: Employment.

Michael Yeates named winner in the 2015 and 2016 ILO Client Choice International
Awards in the category ‘Employment and Benefits, South Africa’.
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf

OUR TEAM

For more information about our Employment practice and services, please contact:

Aadil Patel Samiksha Singh l » Ndumiso Zwane
National Practice Head Director y Senior Associate
Director T +27(0)21 4816314 T +27(0)11 562 1231

T +27(0)11 562 1107
E aadil.patel@cdhlegal.com

E samiksha.singh@cdhlegal.com E ndumiso.zwane@cdhlegal.com

Gillian Lumb Gavin Stansfield Katlego Letlonkane
Regional Practice Head Director Associate
Director T +27(0)21 4816313 T +27(0)21 4816319

T +27(0)21 4816315
E gillian.lumb@cdhlegal.com

E gavin.stansfield@acdhlegal.com E katlego.letlonkane@cdhlegal.com

Michael Yeates

Director

T +27(0)11562 1184

E michael.yeates@cdhlegal.com

Fiona Leppan

Director

T +27(0)11 562 1152

E fiona.leppan@cdhlegal.com

Sipelelo Lityi

Associate

T +27(0)11 562 1581

E sipelelo.lityi@cdhlegal.com

Anelisa Mkeme

Associate

T +27(0)11 562 1039

E anelisa.mkeme@cdhlegal.com

Anli Bezuidenhout

Senior Associate

T +27(0)21 4816351

E anli.bezuidenhout@cdhlegal.com

Hugo Pienaar

Director

T +27(0)11 562 1350

E hugo.pienaar@cdhlegal.com

Nicholas Preston

Director

T +27(0)11562 1788

E nicholas.preston@cdhlegal.com

Kirsten Caddy

Senior Associate

T +27(0)11 562 1412

E kirsten.caddy@cdhlegal.com

BBBEE STATUS: LEVEL THREE CONTRIBUTOR
Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 3 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11562 1000 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21481 6300 F +27(0)21 4816388 E ctn@cdhlegal.com
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https://www.facebook.com/CDHLegal/
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc?report.success=KJ_KkFGTDCfMt-A7wV3Fn9Yvgwr02Kd6AZHGx4bQCDiP6-2rfP2oxyVoEQiPrcAQ7Bf
https://www.instagram.com/cdhlegal/
http://www.cliffedekkerhofmeyr.com/en/news/podcasts/

