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On 27 August 2016, the Conference on International Arbitration in BRICS:
Challenges, Opportunities and Road Ahead took place in New Delhi, India. The

conference was initiated by the Indian government within the spirit of the theme

of India’s chairmanship of BRICS to, amongst others, foster new co-operation
mechanisms for the BRICS nations. The purpose of the conference was to discuss
and debate the need to develop and establish an efficient and effective international
arbitration mechanism for BRICS member states.
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On 27 August 2016, the Conference on International
Arbitration in BRICS: Challenges, Opportunities and
Road Ahead took place in New Delhi, India. The
conference was initiated by the Indian government
within the spirit of the theme of India’s chairmanship
of BRICS to, amongst others, foster new co-operation
mechanisms for the BRICS nations. The purpose of
the conference was to discuss and debate the need
to develop and establish an efficient and effective
international arbitration mechanism for BRICS
member states.

At the conference, the government of India pledged its

full support for the development and establishment of an
international arbitration mechanism for the resolution of
commercial and investment disputes amongst BRICS nations.
The BRICS nations regard themselves as the de facto vanguard of
emerging economies, duty-bound to ensure that an international
arbitration mechanism is developed which has regard to factors
relevant to emerging economies in the resolution of disputes.

Whilst there was absolute consensus regarding the need for an
arbitral mechanism, independent from the established arbitral
bodies of the developed world, that caters for the unique needs
of emerging economies, it was less clear whether this mechanism
would be developed as an independent arbitral body, or whether
the arbitral bodies already established in the regions concerned
should be utilised for this purpose.

During the conference the following salient features were
identified as necessary for the development of a BRICS
international arbitration mechanism:

e aforum for the resolution of intra-BRICS commercial and
investment disputes;

e aforum which is neutral and fosters an unbiased applicability
of laws;

e uniformity between domestic laws governing international
arbitration to ensure a uniform approach between respective
jurisdictions;

e flexible and innovative rules for the resolution of disputes;
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ease of enforcement of arbitral awards in any BRICS member
state, as well as any other nation;

developing the expertise and skills of legal professionals in
international arbitration among BRICS nations to support
and ensure the success of the BRICS international arbitration
mechanism;

adequate representation of arbitrators from emerging
economies to avoid structural bias and partiality or the
perception thereof by arbitrators originating from the
developed world;

reforming the existing investor state arbitration mechanism
under ICSID and bilateral investment treaties to account for,
amongst others, the following features:

e the unique circumstances and challenges of emerging
economies, specifically with reference to cultural and
socio-economic factors when assessing the merits of
a bilateral investment claim or the quantification of the
damages that flow from such claim;

a mechanism to summarily dismiss frivolous claims by
investors;

e measures to prevent/avoid forum shopping.

The Honourable Minister Arun Jaitly, India’s Minister for Finance
and Corporate Affairs, has committed his government to

the establishment of a task team in collaboration with other
BRICS nations to initiate the process of developing the BRICS
international arbitration mechanism. As part of this initiative, it will
be important not to duplicate efforts, which have already been
realised with the establishment of the BRICS Dispute Resolution
Shanghai Centre under the auspices of the BRICS Legal Form. It
will further be important for the success of the BRICS international
arbitration mechanism to ensure all stakeholders, specifically the
relevant governments and their judiciaries are actively involved in
this development.

Notwithstanding the (substantial) challenges facing the BRICS
nations in this endeavour, the economic opportunities and
benefits for cooperation and ultimate success appear to far
outweigh such challenges. Following the establishment of the
task team, the next step is to map-out the road to be followed

to establish an independent and inclusive mechanism for the
resolution of disputes amongst BRICS participants and nations, by
means of international arbitration.

Jackwell Feris and Jonathan Ripley-Evans

CLICK HERE to access our
previous alert on this topic.

3 | INTERNATIONAL ARBITRATION ALERT 1 SEPTEMBER 2016

Notwithstanding the challenges facing

THE BRICS NATIONS
IN THIS ENDEAVOUR

the economic opportunities and benefits
for cooperation and ultimate success
APPEAR TO FAR OUTWEIGH SUCH

CHALLENGES

eesecsessesecsessessssessesscsecsesscssssessesstsessesens


http://www.cliffedekkerhofmeyr.com/en/news/publications/2016/dispute/international-arbitration-alert-18-august-an-international-arbitration-system-for-brics-is-it-an-imperative-for-further-economic-cooperation.html

OUR INTERNATIONAL ARBITRATION TEAM

For more information about our International Arbitration sector and services, please contact:

Tim Fletcher

National Practice Head
Director

T +27(0)11 562 1061

E tim.fletcher@cdhlegal.com

Jackwell Feris

Director

T +27(0)11 562 1825

E jackwell feris@cdhlegal.com

Thabile Fuhrmann

Director

T +27(0)11562 1331

E thabile.fuhrmann@cdhlegal.com

Rishaban Moodley

Director

T +27(0)11 562 1666

E rishaban.moodley@cdhlegal.com

Jonathan Ripley-Evans

Director

T +27(0)11562 1051

E jonathan.ripleyevans@cdhlegal.com

Jonathan Witts-Hewinson
Director

T +27(0)11 562 1146

E witts@cdhlegal.com

BBBEE STATUS: LEVEL THREE CONTRIBUTOR
Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 3 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11562 1000 F +27(0)11 562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 4816300 F +27(0)21 4816388 E ctn@cdhlegal.com

©2016 1271/SEPT

SO

CLIFFE DEKKER HOFMEYR
INTERNATIONAL ARBITRATION | cliffedekkerhofmeyr.com


https://www.facebook.com/CDHLegal/
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc?report.success=KJ_KkFGTDCfMt-A7wV3Fn9Yvgwr02Kd6AZHGx4bQCDiP6-2rfP2oxyVoEQiPrcAQ7Bf
https://www.instagram.com/cdhlegal/
http://www.cliffedekkerhofmeyr.com/en/news/podcasts/

