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INSOLVENCY:

|N TH |S GENERAL MORATORIUM ON LEGAL PROCEEDINGS
UNDER ATTACK
I SS U E It is now generally accepted that the Companies Act, No 71 of 2008 (Act)

is an overhaul of our corporate law landscape. This shift is even more
evident with the introduction of a new business rescue regime and along
with it, the general moratorium on legal proceedings against a company
in business rescue.
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BUSINESS RESCUE, RESTRUCTURING AND

INSOLVENCY:

GENERAL MORATORIUM ON LEGAL PROCEEDINGS

UNDER ATTACK

Section 133 of the Act provides that no legal proceedings
including enforcement action may commence
or continue against a company undergoing

business rescue, save where amongst
other exceptions, consent is granted
by the court or obtained from

the business rescue

practitioner.

Our courts have been
called upon to pronounce
on the enforceability of a
creditor’s right to recover
from sureties upon the
principal debtor going into
business rescue.
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It is now generally accepted that the Companies Act, No 71 of 2008 (Act) is an

overhaul of our corporate law landscape. This shift is even more evident with
the introduction of a new business rescue regime and along with it, the general
moratorium on legal proceedings against a company in business rescue.

Section 133 of the Act provides that no
legal proceedings including enforcement
action may commence or continue
against a company undergoing business
rescue, save where amongst other
exceptions, consent is granted by the court
or obtained from the business rescue
practitioner.

This section has resulted in a few landmark
cases where our courts have been called
upon to pronounce on the enforceability
of a creditor’s right to recover from sureties
upon the principal debtor going into
business rescue. In the case of Tuning Fork
(Pty) Ltd t/a Balance Audio v Greef (4) SA
521 (WCC), the adopted business rescue
plan provided for a dividend payment to
the creditor in full and final settlement of
all its claims. The sureties, on being sued
for the balance of the debt owing to this
creditor, argued that the compromise
contained in the adopted plan released
them from liability. The court upheld their
case because the deed of surety did not
present such a right for the creditor.

On the other hand, in the case of New
Port Finance Company (Pty) Ltd v Nedbank
[2015] 2 AlL SA 1 (SCA), the position was
different in that the deed of suretyship
contained a clause that preserved a right
for the creditor to pursue the sureties for

any shortfall arising after payment of any
compromised claim in the business rescue
process.

In Business Partners Limited v Tsakiroglou
and Others 2016 (4) SA 390 (WCC),
Tsakiroglou alleged that his fundamental
constitutional rights to equality, dignity
and property were infringed by s133 of
the Act, as currently interpreted. The nub
of the constitutional attack was that s133
precludes creditors from instituting legal
proceedings against a company during
business rescue proceedings, but permits
such creditors to bring legal proceedings
against a guarantor or a surety of the same
company during such business rescue
proceedings.

According to Tsakiroglou, s133
differentiates between people or
categories of people, and such
differentiation bears no rational
connection to a legitimate government
purpose. The facts were briefly that
Tsakiroglou bound himself as surety

and co principal debtor and in it he also
renounced the benefit of excussion. This
entitled the creditor to pursue him as it
did. He invoked the provisions of s9 of the
Constitution, which guarantees the right to
equality.
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BUSINESS RESCUE, RESTRUCTURING AND
INSOLVENCY:
GENERAL MORATORIUM ON LEGAL PROCEEDINGS

UNDER ATTACK

CONTINUED

The differentiation
between natural persons
and juristic persons in
s133 therefore clearly
serves a legitimate
purpose. The criteria
applied by the
legislature to achieve
this differentiation is not
arbitrary but serves a
particular purpose.

The court held that where s9 of the
Constitution is invoked to attack a
legislative provision on the ground

that it differentiates between people

or categories of persons in a manner
that amounts to unequal treatment or
unfair discrimination, the first enquiry is
whether the impugned provision does
differentiate between people or categories
of people. If it does, then in order not to
fall foul of s9 of the Constitution, there
must be a rational connection between
the differentiation and the legitimate
government purpose it is designed to
further or achieve.

In this matter, the court found that there

is indeed differentiation, albeit between
natural persons and juristic persons, in a
sense that the general moratorium on legal
proceedings in s133 is available only to
companies and not to natural persons.

However, the court found that the
differentiation bears a rational connection
to a legitimate government purpose.

In this regard, the court found that the
moratorium is designed to allow business
rescue practitioners, in conjunction with
the creditors and other affected parties,
to formulate a business rescue plan to
achieve the purpose of restructuring the
affairs of the company. The differentiation
between natural persons and juristic
persons in s133 therefore clearly serves

a legitimate purpose. The criteria

applied by the legislature to achieve this
differentiation is not arbitrary but serves a
particular purpose.

The constitutional attack on s133 therefore
failed.

With just over five years since the advent of
the business rescue regime, the courts are
continuously faced with novel questions
including those that affect fundamental
rights. There is much to look forward to
and parties are advised to seek legal advice
in navigating these provisions.

Thabile Fuhrmann and Vincent Manko

CgCLICK HERE to find out more about our Business Rescue, Restructuring and Insolvency team.
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https://www.cliffedekkerhofmeyr.com/en/sectors/business-rescue.html

International Arbitration

NEWS BULLETIN

International Arbitration Bill of South Africa is anticipated
to be approved by cabinet by end of October 2016 and if no
contentious issues arise during the parliamentary process the
bill is expected to be adopted by the South Africa Parliament
during the first half of 2017.
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2015-2016 RANKING

of Client Satisfaction YEARS IN A ROW
Cliffe Dekker Hofmeyr amongst African Firms for client service excellence

Ranked Cliffe Dekker Hofmeyr #6YearsinARow

il e -
Ispute Resolution FOR DISPUTE
Dispute ol FOR DISPUTE Legal Week

CHAMBERS GLOBAL 2011-2016 ranked us in Band 2 for dispute resolution.

LEGAL
500

Tim Fletcher ranked by CHAMBERS GLOBAL 2015-2016 in Band 4 for dispute resolution.

Pieter Conradie ranked by CHAMBERS GLOBAL 2012-2016 in Band 1 for dispute resolution.
Jonathan Witts-Hewinson ranked by CHAMBERS GLOBAL 2014-2016 in Band 3 for dispute resolution.

Joe Whittle ranked by CHAMBERS GLOBAL 2016 in Band 4 for construction.
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OUR TEAM

For more information about our Dispute Resolution practice and services, please contact:

Tim Fletcher

National Practice Head
Director

T +27(0)11 562 1061

E tim.fletcher@cdhlegal.com

Grant Ford

Regional Practice Head
Director

T +27(0)21 405 6111

E grantford@cdhlegal.com
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Director
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Director
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Director
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E rishaban.moodley@cdhlegal.com
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Director
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E lucinde.rhoodie@cdhlegal.com
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Director
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E jonathan.ripleyevans@cdhlegal.com
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Director

T +27(0)11562 1057

E willie.vanwyk@cdhlegal.com
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Director

T +27(0)11 562 1138

E joewhittle@cdhlegal.com

Jonathan Witts-Hewinson
Director

T +27(0)11 562 1146

E witts@cdhlegal.com

Pieter Conradie

Executive Consultant

T +27(0)11 562 1071

E pieter.conradie@cdhlegal.com

Nick Muller

Executive Consultant

T +27(0)21 481 6385

E nick.muller@acdhlegal.com

Marius Potgieter

Executive Consultant

T +27(0)11 562 1142

E marius.potgieter@cdhlegal.com

Nicole Amoretti

Professional Support Lawyer

T +27(0)11 562 1420

E nicole.amoretti@acdhlegal.com

BBBEE STATUS: LEVEL THREE CONTRIBUTOR
Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 3 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11562 1000 F +27(0)11 562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 4816300 F +27(0)21 4816388 E ctn@cdhlegal.com
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https://www.facebook.com/CDHLegal/
https://twitter.com/CDHLegal
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