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DRAFT REGULATIONS PROVIDE 
CLARITY ON 'EQUAL PAY FOR WORK 
OF EQUAL VALUE'

Section 6(4) of the Employment Equity 
Amendment Act, No 47 of 2013 (EEA) brands 
an employer's failure to adhere to the 'equal pay 
for work of equal value' principle an act of unfair 
discrimination. 
 
In the pursuit of legal certainty, there is a need for 
parameters which clearly regulate any differentiation 
by an employer regarding terms and conditions of 
employment of employees who perform the same or 
similar work or work of equal value and which deems 
any unjustified or unreasonable differentiation in this 
regard as a recognised form of unfair discrimination. 

The Minister of Labour recently distributed draft 
regulations (regulations) to the EEA within which this 
need seems to have been addressed.
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The regulations contain provisions which intend to 
promote and comprehensively regulate the 'equal pay 
for work of equal value' standard introduced by s6(4). 

Although the standard gives employees an individual 
right, the onus will be on the aggrieved employee to 
prove that their salary is less than the comparator on 
the basis of either a listed or unlisted ground. This 
requires the employee to address the following 
potential problems, namely:
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•	 Identifying a comparator or comparators.  
	 In Ntai & Others v South African Breweries Ltd  
	 [2001] 2 BLLR 186 (LC), the applicants  
	 identified two white employees as comparators  
	 and although the Labour Court (LC) accepted  
	 the two white employees as suitable  
	 comparators, it held that the applicants had  
	 failed to prove grounds upon which their  
	 allegation of arbitrary discrimination was based.

•	 An employee must prove a causal link between  
	 the unequal pay and the alleged conduct.  
	 In Ntai, the LC found that the applicants failed  
	 to prove the link between remuneration levels  
	 and the race of the employees. The LC stated  
	 that the existence of an anti-discrimination  
	 provision does not confer a right to affirmative action.

•	 If an employee claims indirect discrimination,  
	 such employee will have to provide proof of  
	 such an allegation. This may take the form of 
	 statistics or alternative relevant facts. Indirect  
	 discrimination could arise in this context when  
	 it is proved that a practice affects black  
	 employees disproportionately as a group.

•	 If an employee claims unfair discrimination on 
	 an unlisted ground (arbitrary discrimination),  
	 the employee must show that the discrimination  
	 was of such a nature that it impacted on their  
	 human dignity. In Numsa and Others v Gabriel  
	 (Pty) Ltd (2002) 23 ILJ 2088 (LC), the applicants  
	 failed to allege that the reason for the  
	 differentiation was some characteristic that  
	 impacted upon their human dignity. The LC 
	 held that the applicants did no more than  
	 attempt to describe the difference in pay as  
	 being “disproportional, irrational, arbitrary and  
	 capricious”, and “arbitrary, capricious and  
	 irrational actions/practices of the respondent”.

It should also be noted that, although the regulations 
provide employers with certain defences to claims of 
unfair discrimination on this basis, employers will not 
be able to raise a lack of intention to discriminate as a 
defence.

As long as employers are able to objectively justify 
differences in remuneration where employees perform 
the same or similar work or are of comparable value 
to an organisation on the basis of fair criteria (such as 
responsibility, expertise or skills), employers should not 
find it too problematic escaping liability in respect of 
claims made pursuant to s6(4).
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