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The freedom of South African companies wanting 
to export intellectual property from South Africa is 
restricted by the June 2012 amendments to regulation 
10 of the Exchange Control Regulations of 1961 
(Regulations) to the Currency and Exchanges Act, 1933. 

Regulation 10 deals with the restriction on export of capital 
and, in particular, prohibits the export of 'capital' without the 
permission of the South African Reserve Bank (SARB), in its 
capacity as an agent of the South African National Treasury.

The amended Regulation 10(1)(c) expressly extends the meaning 
of 'capital' to include intellectual property rights, whether 
registered or unregistered and also broadens the meaning of 
'export' to include the cession, assignment or transfer of any 
intellectual property rights to a foreign company. Prior to this 
amendment, the decision by the Supreme Court of Appeal (SCA) 
in Oilwell (Pty) Ltd v Protec International Ltd 2011 (4) JOL 
27137, had set the precedent that intellectual property rights are 
not considered 'capital' within the meaning of the term as used 
in Regulation 10(1)(c) and, therefore, no prior exchange control 
approval was required from SARB in relation to the export of 
intellectual property. This position has been overturned by the 
amendments to Regulation 10(1)(c) which, due to the wide 
meaning now afforded to the term 'capital', results in South 
African licensors that license their intellectual property to a 
foreign entity, whether on a royalty free or license fee basis, 
being liable for compliance with the provisions of Regulation 
10(1)(c) on the basis that the license arrangement will amount to 
'exporting capital'.   

It is interesting to note that, in reaching part of its finding in the 
Oilwell case, the SCA had to determine whether non-compliance 
with the provisions of Regulation 10(1)(c) (as it read prior to 
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the June 2012 amendment) would invalidate the transaction 
concluded between the parties. The SCA found that failure to 
obtain the consent of SARB did not mean that the agreement was 
void. The Regulations were promulgated for public interest and 
not to protect any private interest. The SCA, referring to several 
cases stated that, invalidating the agreement would amount to 
overkill and greater inconveniences and that impropriety would 
occur. The SCA held that parties who enter into agreements 
without the consent of SARB may conceivably be hit by the 
penalty provisions contained in Regulation 22 and unless the 
agreement provides otherwise, both parties are obliged to take 
necessary steps to obtain SARB's prior consent. This assumption 
is premised on the fact that the parties negotiated in good faith 
and intended to enter into an effective contract. It is however 
advisable, particularly in light of the June 2012 amendments to 
the Regulations, for parties entering into affected intellectual 
property agreements to be aware of and compliant with their 
obligations under the Regulations. 

In summary, the express inclusion of intellectual property rights 
within the ambit of Regulation 10(1)(c) has a significant impact 
on South African intellectual property owners wishing to transfer, 
sell, licence, assign or cede their intellectual property rights 
to foreign investors and is an important factor to consider and 
contract for when entering into transactions of this nature.

Simone Gill and Mukelo Ngobese
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An amended version of the Bill has since been adopted by both the 
National Assembly and the National Council of Provinces. The Bill 
was submitted on 3 June 2013 to the President for assent.

The main aim of the Bill is to amend three principal Acts of 
Parliament (National Strategic Intelligence Act, No 39 of 
1994, Intelligence Services Oversight Act, No 40 of 1994, 
Intelligence Services Act, No 65 of 2002) which relate to security 
services and to repeal the obsolete Electronic Communications 
Security (Pty) Ltd Act, No 68 of 2002. The amendment of 
existing legislation and the repeal of obsolete legislation will 
accommodate the establishment of the State Security Agency 
which will absorb a number of intelligence structures that have 
proliferated under these Acts over the years.

Whilst the provisions of the Bill are largely technical in nature, 
it is not uncontentious. The earlier version of the Bill contained 
provisions that would permit the State Security Agency to collect 
and analyse so-called 'foreign signals intelligence' in a manner 
'prescribed in terms of Intelligence Services Act, No 65 of 
2002'. The definition of foreign signals intelligence in the earlier 
version of the Bill was wide enough to incorporate all electronic 
communications that takes place using applications running on 
servers outside of South Africa such as Gmail, Yahoo, Skype, 
Twitter and Facebook to mention but a few.

During deliberations in the Ad Hoc Committee on GILAB the 
Minister of Safety and Security unequivocally stated that the 
provisions of the Regulation of Interception of Communications 
and Provision of Communication Related Information Act 
(RICA) only apply to domestic signals. Inevitably any use of 
the Internet will involve the exchange of signals that originate 
outside our borders which, it would seem, can be intercepted, 
insofar as the security services are concerned, without a warrant.

Submissions were made during deliberations in the Ad Hoc 
Committee by opposition parties and members of the public 
that the draft Bill be amended so that the collection and analysis 
of foreign signals intelligence be made expressly subject to the 
provisions of RICA. This was resisted by ANC members of the 
Ad Hoc Committee primarily on the basis that RICA might prove 
an impediment to the ability of the security services to respond 
swiftly and with agility to threats to national security.

The definition of 'foreign signals intelligence' was ultimately 
omitted from the version of the Bill that was presented to, and 
passed by, Parliament in May 2013 effectively avoiding lengthy 
debate on whether such signals should be subject to RICA. 
According to the Ad Hoc Committee record of deliberations, 
the Minister was prepared to omit the definition as 'classified 
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In our TMT Alert of 3 April 2013, we reported on parliamentary deliberations on the General Intelligence Laws 
Amendment Bill (GILAB) also known as the 'Spy Bill' and the concerns raised regarding the monitoring and 
interception of foreign communications.

regulations' apparently exist governing the interception and 
monitoring of foreign communications. These regulations were 
not made available to the Ad Hoc Committee (or to any member 
of the public) due to their classified nature. 

In the absence of any express legislative requirement subjecting 
the interception and monitoring of foreign communications to the 
provisions of RICA, it seems foreign signals will continue to be 
intercepted by the state security structures without any form of 
judicial oversight for the foreseeable future. 

The stated existence of internal classified regulations governing 
the interception and monitoring of foreign communications is 
of little comfort as it is impossible to assess whether sufficient 
safeguards are contained in these regulations to protect 
unnecessary and unjustified limitations on the right to privacy 
(which includes the right not to have private communications 
infringed). It is also impossible to assess whether these 
regulations and any internal procedures that might exist are 
sufficient to ensure that security services discharge their 
Constitutional obligation to comply with the terms of the 
Constitution, national laws and international obligations.

There are circumstances where it is indeed reasonable and 
justifiable for security services to intercept and monitor foreign 
signals in the interests of national security. The South African 
state is however founded on the values that underlie an open and 
democratic society. In a constitutional democracy it is undesirable 
that regulations permitting the limitation of the right to privacy 
be shrouded in secrecy. Even if the regulations provide for 
internal oversight and notwithstanding that the security services 
are required to act in accordance with the Constitution, judicial 
oversight is a far better safeguard of fundamental rights and 
need not necessarily be a hindrance to the ability of the security 
services to respond to threats to national security.

In a constitutional democracy it is appropriate that the public be 
informed of the circumstances in which their communications 
may be intercepted and monitored and of the constraints that 
are imposed on the security services to prevent unnecessary and 
unjustifiable infringements of fundamental rights.

In the final analysis, it would, in our view have been preferable to 
retain the definition of foreign signals intelligence and to have made 
the interception and monitoring of those signals subject to RICA.

Kathleen Rice
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