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COMPETITION APPEAL COURT RULES ON ARCELORMITTAL

EXCESSIVE PRICING CASE

Seven months after the appeal was heard, the Competition Appeal Court (CAC)

has handed down its judgement in the appeals lodged by ArcelorMittal (Mittal) and
MacSteel International against the landmark 2007 ruling of the Competition Tribunal
in which the Tribunal found that Mittal had been charging excessive prices in the local
market for flat steel, through its infamous international parity pricing system. The
appeals had been opposed by the complainants in the matter, Harmony Gold and
DRDGold, both represented by Cliffe Dekker Hofmeyr.

In essence, the CAC declined to bring finality to the matter and instead has referred
the matter back to the Tribunal for redetermination. The CAC has indicated that it does
not agree with the Tribunals' explication of the concept of excessive pricing. The CAC,
in its lengthy judgement, has placed its own interpretation on the term "excessive
pricing" and indicated that an assessment of whether a price is excessive should begin
with a determination of the economic value of the good or service concerned, which
necessitates a determination of a monetary value. The economic value should then be
compared to actual prices charged in the market. Only then can an assessment be made
of whether the actual price charged is excessive in relation to the economic value. This
is fundamentally different to the approach taken by the Tribunal which, simply put,
was that a price will be excessive if there is no justification for, or explanation of, the
price, other than the exercise of pure market power by the firm charging the price
concerned, which is unconstrained by any cognisable competitive forces.

The Tribunal is asked to reconsider the evidence that was placed before it in the initial
hearing of this matter, to apply the CAC's interpretation of excessive pricing and then
to issue a new ruling on the matter. It is expected that the Tribunal will do this in the

next few months.

No order as to the cost of the appeal was made.
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Should any further information be required, or for competition law-related advice in
general, please do not hesitate to contact one of our specialist practitioners.

Mondo Ntlha

Director

National Practice Head: Competition
T +27 (0)11 2907128

E mondo.ntlha@dlacdh.com

Petra Krusche

Director

Regional Practice Head: Competition
T +27 (0)21 481 6350

Nick Altini

Director

T+27 (0)112907115

E nick.altini@dlacdh.com

Chris Charter

Director

T +27 (0)11 2907112

E chris.charter@dlacdh.com

E petra.krusche@dlacdh.com

Vishal Koovejee

Director

T +27 (0)11 286 1339

E vishal.koovejee@dlacdh.com

Andries le Grange

Director

T +27 (0)11 286 1150

E andries.legrange@dlacdh.com

Coreen Scholtz

Director

T +27 (0)21 481 6351

E coreen.scholtz@dlacdh.com

Janine Simpson

Director

T +27 (0)11 286 1452

E janine.simpson@dlacdh.com

Natalie von Ey

Director

T+27 (0)112907113

E natalie.von_ey@dlacdh.com

Rookaya Ahmed-Kaprie
Senior Associate

T +27 (0)21 405 6117

E rookaya.ahmed@dlacdh.com

Pia Harvey
Senior Associate

T +27 (0)11 290 7091
E pia.harvey@dlacdh.com

This information is published for general
information purposes and is not intended to
constitute legal advice. Specialist legal advice
should always be sought in relation to any
particular situation. Cliffe Dekker Hofmeyr
will accept no responsibility for any actions
taken or not taken on the basis of this

publication.

©2009. For permission to reproduce a
publication, please contact our marketing

team on marketing@dlacdh.com

www.cliffedekkerhofmeyr.com

JOHANNESBURG

6 Sandown Valley Crescent
Sandown

Sandton 2196

Private Bag X40

Benmore 2010

South Africa

Dx 154 Randburg

T +27(0)11 286 1100

F 427 (0)11 286 1264

E jhb@dlacdh.com

| Protea Place
Sandown

Sandton 2196

Private Bag X7
Benmore 2010

South Africa

Dx 42 Johannesburg

T +27 (0)11 290 7000
F 427 (0)11 290 7300
E jhb@dlacdh.com

CAPETOWN

I'l Buitengracht Street
Cape Town 8001

PO Box 695

Cape Town 8000

South Africa

Dx 5 Cape Town

T +27 (0)21 481 6300
F  +27(0)21 481 6388
E ctn@dlacdh.com

5th floor Protea Place
Protea Road
Claremont 7708

PO Box 23110
Claremont 7735

South Africa

Dx 5 Cape Town

T +27 (0)21 683 2621
F +27 (0)21 671 9740
E ctn@dlacdh.com

EVERYTHING MATTERS

Cliffe Dekker Hofmeyr is a member of DLA Piper Group,

an alliance of legal practices



