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A FAIR SHARE APPROACH EQUALS SUCCESS IN THE 
EXTRACTIVES INDUSTRY

A review of various public reports in respect of disputes within the extractives 

sector (mining, oil and gas) suggests that there has been a significant increase in 

disputes between investors and host governments. It appears, more than ever 

before, that disputes in the sector have resulted in international arbitration. 
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These tensions are mainly due to the 

fact that governments and investors will 

always be “competitors” when it comes 

to what constitutes a “fair distribution” 

of revenue and profits between the host 

government and the investor. There 

is however an additional layer which 

is always disregarded – the benefit 

communities derive from companies 

extracting resources on their doorsteps 

(the so-called “social licence” to operate). 

The escalating tension is an indication 

that existing contracts between investors 

and host governments are not working 

and need to be reviewed. These include 

outdated domestic regulatory provisions 

of host governments, revenue distribution, 

profit share and community benefits. 

A report by Chatham House released in 

November 2013 suggests that:

“during 2001 and 2010, arbitration 

cases for oil and gas increased more 

than tenfold compared with the 

previous decade, while those for mining 

increased nearly fourfold. This dramatic 

increase reflects escalating tensions 

among stakeholders involved in the 

sector, culminating in disputes that have 

been difficult to resolve in a cooperative 

manner.” 

The chart below provides an indication on 

the rise of investor disputes over the past 

28 years.A report by Chatham 

House released in 

November 2013 indicates 

that “during 2001 and 

2010, arbitration cases for 

oil and gas increased more 

than tenfold compared 

with the previous decade, 

while those for mining 

increased nearly fourfold”.

It appears, more 

than ever before, 

that disputes in the 

sector have resulted 

in international 

arbitration. A review of various public reports in respect of disputes within the extractives sector 

(mining, oil and gas) suggests that there has been a significant increase in disputes 

between investors and host governments. It appears, more than ever before, that 

disputes in the sector have resulted in international arbitration. 
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It is recommended that with a greater 

number of mega projects in the resources 

sector still on the cards for Africa, 

mechanisms which will defuse future 

tensions and disputes, Chatham House’s 

recommendation between investors and 

host governments should be considered. 

Some of the proposed mechanisms 

include: 

 ∞ flexible contractual arrangements 

with built-in response mechanisms to 

changing market conditions;

 ∞ simplified tax and regulatory 

frameworks for investors;

 ∞ concise mining and petroleum laws 

that standardise licensing frameworks 

in various jurisdictions;

 ∞ raising standards of governance; and

 ∞ planning together and defusing 

tensions.

During the life-cycle of a resource project 

it is inevitable that the bargaining power 

will shift from the investor (capital and 

skills) to the host government after the 

investment costs are sunk. It is therefore 

important to have a holistic approach in 

understanding, among other things: 

 ∞ The host government’s short, medium 

and long term expectations and needs, 

which is sometimes difficult depending 

on the developmental status of the 

country 

 ∞ The community’s within which the 

company intends to operate and 

meeting its expectations and needs (a 

“social licence” to operate). 

 ∞ The labour and employment 

conditions. 

 ∞ General regulatory and socio-

economic risks.

 ∞ Mitigation measures in terms of 

bilateral or multilateral treaties, or if 

none, whether the domestic legislation 

is sufficient in providing protection 

to investors in the event of, among 

others, expropriation by the host 

government or a dispute with the host 

government. 

It is important from a dispute resolution 

perspective for foreign investors 

(including intra-African investors) that 

African governments also foster a 

harmonised system for the settlement of 

international commercial disputes aligned 

with the United Nations Commission 

in International Trade Law Model on 

International Commercial Arbitration. 

The current systems for the settlement 

of international commercial disputes are 

fragmented and require a concerted effort 

by African leaders to harmonise. This is 

important for both investment flow from 

outside Africa and intra-African trade.

During the life-cycle 

of a resource project 

it is inevitable that the 

bargaining power will 

shift from the investor 

(capital and skills) to the 

host government after the 

investment costs are sunk. 

It is important from a dispute 

resolution perspective for 

foreign investors (including 

intra-African investors) 

that African governments 

also foster a harmonised 

system for the settlement 

of international commercial 

disputes aligned with the 

United Nations Commission in 

International Trade Law Model 

on International Commercial 

Arbitration. 
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As more accessible mineral and 

hydrocarbon reserves continue to 

dwindle, the exploitation of minerals 

and hydrocarbons will increasingly take 

place in challenging regions where the 

regulatory and political risk is uncertain. 

These uncertainties must be carefully 

assessed by investors. From the outset, it 

is imperative for an investor in so-called 

challenging regions to establish a long 

term strategy between all stakeholders 

(investors, government, community, 

potential labour etc). This relationship 

must be mutually beneficial (“fair share” 

approach and transparent) and inclusive 

in order to mitigate and defuse future 

tensions after the project costs are sunk. 

This does not guarantee that no tension 

will arise, but at least it ensures that the 

relationship between the investor and 

host government starts on a transparent 

basis, setting-out realistic and fair 

expectations between each stakeholder 

in the extraction of mineral or petroleum 

resources during the entire project 

life-cycle. 

Jackwell Feris

The exploitation 

of minerals and 

hydrocarbons will 

increasingly take 

place in challenging 

regions where 

the regulatory 

and political risk is 

uncertain. 
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